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The Delaware Nutrient Management Commission 


Minutes of the Full Commission Meeting Held July 14, 2009 
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This meeting was properly notified and posted as required by law. 


Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

Approval of Minutes:
J. Elliott motioned to approve the minutes from the June 09, 2009 Full Commission Meeting.

C. Solberg seconded the motion, which passed unanimously.

Discussion and Action Items:
Commercial Fertilizer Sales Report and Lab Report (T. Crenshaw)
Chairman Vanderwende introduced Theresa Crenshaw of the Delaware Department of Agriculture, Compliance Division, who gave the following report:

As part of the Delaware commercial fertilizer law, manufacturers must register their products with the Department

For products that weigh over ten pounds, manufacturers must report semi-annually the tonnage of fertilizer sold in Delaware. The data is compiled into the report that was distributed at the meeting (copy of which is attached to the original minutes).

· The data is comprised of the number of tons sold or distributed in Delaware, not land applied

· The fertilizers sold may be applied in other states, that information is not compiled at this time

· The amount of fertilizer tons sold in Delaware is up from last year

· The report included information from Kent, Sussex, and New Castle Counties, as well as unknown distribution

· From July 2007 through June 2008, 138,706 tons were reported

· Non-farm usage comprised 17,793 tons

· The report also included farm and non-farm usage broken down by County

· The software used to compile the reports takes the grades of the fertilizers that are reported and calculates the nutrient tons

· Nitrogen Phosphate, is reported as P205 and Potash, is reported as K20

· For July 1994 through June 2005, P205 totaled almost 7,000 tons; for 2007-2008, 3,606 tons of P205 were sold

· The 3,606 tons of P205 would represent about 570 tons of Phosphorous

· The report also broke nutrient tons down by County

B. Rohrer pointed out that there is a large difference between the total tonnage and the N, P, and K. He added that there is actually a reduction in Phosphorous and Potassium, and an increase in Nitrogen; but when you examine the total tonnage, there is a huge increase. He inquired if there is some new product accounting for such a vast difference.

T. Crenshaw responded that she has not looked at the data to that degree as of yet. She also noted that total tonnage is different than the nutrient tonnage that is actually being applied.

C. Solberg asked about the apparent increase in Sussex County for 2006, 2007 and 2008.

T. Crenshaw answered that it may have been the increase in corn production; corn requires a lot more Nitrogen. She added that there are different reporting methods; some companies will report what they ship into Delaware, so this may not be sold fertilizer but fertilizer that has been distributed. It is important to remember that the fertilizer may be sold in Delaware, but could be applied in Maryland, Virginia, or elsewhere. Delaware is part of a zip code pilot program… Delaware manufacturers who probably report the majority of fertilizers to the Department, will report the zip codes of their customers as well as the amount of tonnage sold at that zip code. This new system will allow a closer match of fertilizer usage to watershed data. The software has been completed and hopefully the 2009 report will contain zip code information. Although reporting by zip code is not mandated by law, there is interest within the industry as well as with other environmental groups to have the data presented by zip code.

J. Elliott asked why there was such a large decrease in non-farm use, from approximately 30,000 tons in 2005-2007, to less than 20,000 tons in 2008.

T. Crenshaw responded that it may due to decrease in the housing market.

With regard to the organic market, B. Rohrer said that Perdue AgriRecycle sells 30,000 tons of Delaware litter, double that for Maryland litter, meaning approximately 60,000 tons are processed through their plant annually. He inquired if that tonnage is represented within the 138,706 tons.

T. Crenshaw stated that AgriRecycle tonnage is included in that figure, and mentioned the importance of looking at the nutrient tonnage data.

B. Rohrer asked if there was a way to derive what is organic, versus commercial fertilizer, which would be of benefit to the Nutrient Management Program.

T. Crenshaw said that she could take a look at the data. She explained that any material sold with nutrient content is considered fertilizer whether its content is 10-10-10 or 30-0-0.

D. Baker pointed out that there is an economic factor that drives these numbers from one year to the next.

T. Crenshaw stated that she has to be careful in how she reports numbers. She is not to divulge the business practices of any individual company. She said that Delaware is so small that she cannot break it down far enough to report by individual products. She can report total tons and typically, there has to be at least three manufacturers that report a certain grade; otherwise, competitors will be able to estimate competition. She also pointed out that a fertilizer manufacturer pays $1.15 as his registration fee plus 10 cents per ton.

B. Rohrer said that one very obvious trend is that when the Nutrient Management Law was passed, there was a huge decrease in Phosphorous. With poultry litter now moving to other markets, the data being reported is not providing trends. 

T. Crenshaw said that it is very dangerous to take distribution data and try to compare it with sales data. She suggested waiting to see what the reports look like once the information is compiled by zip code. She feels that by zip code, it should get them closer to the actual numbers beneficial to the Commission. She also pointed out that the origin of the reporting process was simply to set fees for fertilizer manufacturers based on fertilizer sold; the data was never intended to be used in environmental reporting. 

She then distributed another handout, which provided an update of the manure testing program (copy of which is attached to the original minutes):

· The Agricultural Compliance Laboratory is certified by the only manure testing program in the United States or any other country

· The program is administered by the Minnesota Department of Agriculture

· Their Nutrient Management Program would not accept data from any other laboratory unless they were certified by the Department

· Other labs have participated even though they are not reporting data to the Minnesota Department of Agriculture

· Certification gives credibility to data

· A list of certified tests performed was included in the handout

· At this time, the Delaware Agricultural Compliance Laboratory is not able to report electrical conductivity

· The lab has recently received a new EC meter, and will be perfecting the methods of that particular test

· The Delaware Agricultural Compliance Laboratory cannot report Nitrate Nitrogen, but are certified in both remaining Nitrogen tests

· The lab will test manure for any test within their capability, but certified tests are the most important

· Three (calendar) years of data was presented in the report

· For 2008, 722 manure samples were tested by the lab (down from 2007)

· Of the 722 samples, 468 were just Delaware poultry litter samples; 62 were other species (which could include Maryland poultry litter)

· There is a fee charged to test Maryland samples and the lab relies on the honesty of the consultant to divulge origin

· Only nutrient data is released Dr. Sims of the University of Delaware

· Since data has been collected since 2002, there is a very good database available showing N, P, and K content

· Turnaround time for a sample is nine days, and it is important to note that there may be as many as 25 tests performed per sample

· Research samples (such as from University of Delaware) can take longer and these samples are not included in the turnaround estimation

· There were 192 research samples from the University of Delaware

Review and Act on CAFO Program Status and Dissolving Permit Coverage

B. Rohrer provided an update on the CAFO Program (a draft table was provided, copy attached to original minutes):

· A new database has been created with help from others in the Department

· 357 active CAFO permits; 339 broiler farms, 11 dairy farms, 4 horse farms, 1 beef farm, 1 swine farm, 1 layer operation

· 1 inactive CAFO permit, coverage was dissolved by form of letter stating they no longer have animals

· Another inactive permit is expected

· Larger than 125,000 bird capacity – 53 farms; broiler production is 128,000,000 – roughly 52% of all broiler production in Delaware

· 160,000 tons of poultry litter is being generated annually

· Chesapeake Bay Watershed: 202 broiler farms, 1 beef farm, 1 dairy farm; 2/3 are generators, 1/3 utilize litter generated

· A letter has been sent to those that have not yet provided a copy of their Nutrient Management Plan

· A newsletter explaining the process and accountability will be going out next week

The discussion moved to how to dissolve permit coverage. Everything reverts back to the definition of a discharge. Given that there are a lot of strings attached to these permits, people are going to realize and question the need of having a permit. Currently, the dissolution protocol is that the permit holder provides something in writing outlining intent to dissolve and why dissolution is sought. At present, there is no matrix, nor are there plans to inspect for discharge when a dissolution letter is received.

M. Cooke pointed out that as the discussion evolves, it might be necessary to address a change in regulation.

B. Rohrer looked at the regulations and transfer of CAFO coverage is addressed, but dissolution is not. There is probably not a huge deal to dissolve, but as permit holders start dissolving and the numbers move from 350 to 250, a lot of attention will be drawn. 

C. Solberg added that the difficulty the Commission faces is discharge versus no discharge or zero discharge. The issue is how the Commission as a State program, can accept the responsibility to be diligent to meet the criteria that they don’t accept in the first place. Since a discharge is down to a shovelful of litter making contact with stormwater, he does not know where the Commission can step into the process with a protocol to determine a discharge or no discharge. That is a diligence that they don’t hold account to fulfill.

B. Vanderwende agreed, saying it will be hard to correct that situation as well.

The decision to have or not have permit coverage should remain with the farmer. The Commission can provide guidance with performance measures and also inform them of EPAs position that performance doesn’t always matter; it’s where the farm exists within the environment. When poor performance is seen, the need for a permit will be stressed.

D. Baker asked how do we absolve ourselves from responsibility under EPA’s jurisdiction about how they feel we should administer the permits. If you get 100 dissolutions, you are not going to be able to do any type of evaluation or assessment on the validity of dissolving the permit.

B. Rohrer responded they could assess by looking at the Notice of Intent, and as a part of their file there is a fairly detailed copy of an aerial map. This information gives a pretty good idea of what the farm is going to look like. Ultimately, the request to dissolve would be honored because the permit process is voluntary at this point. It is possible that by asking for dissolution, a farmer would be attracting a higher level of scrutiny.

B. Rohrer provided the Commission with an update of the last Federal Advisory Group meeting with the EPA:

· The meeting took place on June 19

· Some of the same issues as the May meeting were still being discussed

· There is some light at the end of the tunnel for the August meeting

· Some decisions need to be made with regard to alternatives to application setbacks

· Implementation of a cover crop program of planting a cover crop on the year following poultry litter application 

· Staying at least 10-feet away from the edge of a ditch

· There was some discussion about confidential business information as it relates to the Freedom of Information Act

· M. Cooke has been working with some other lawyers at DNREC and EPA to discuss this topic and will provide an opinion at some point in the near future

· Also discussed a production area risk assessment and BMPs to address some of the high risk farms where stormwater is leaving a farm

A lot of ideas were offered and EPA seemed to like them, but they want to come back with some recommendations, and maybe then there will be a strategy to identify some farms and to present some good BMPs to reduce runoff.

B. Rohrer participated last week in a meeting with Farm Credit and other agencies. There is a lot of concern that there is an informal moratorium on poultry operations because CAFO permits aren’t being issued for new farms because of the new source performance limitations. In other words, if you build a new farm, how do you design it to be a zero discharge farm? A lot of people feel it is impossible, but EPA thinks if you do a few extra things it is possible. Delaware’s strategy is a little different than Maryland’s. It was refreshing to hear the builders say that it is fairly easy to put in a stormwater pond for some of the new operations.

Subcommittee Reports: 

TECHNOLOGY SUBCOMMITTEE

Review and Act on Nutrient Management Relocation Trends and Rates

T. Keen provided the following:

· B. Rohrer presented to the Technology Subcommittee, and the Subcommittee accepted his recommendation to reduce all relocation rates and caps by 10%.

· Farm to alternative use rate to 10.8 cents per ton mile with $13.50 per ton cap

· Alternative use to marketplace rate to 5.4 cents per ton mile with $9.00 per ton cap

· Mileage criteria will remain at a minimum of 10 miles

· Approximately 2/3 of the manure that is being transported under the program is being brokered anyway, so the rate reduction can be absorbed by the end users

The Technology Subcommittee voted for the new rate structure and would like to put it on the table for Full Commission approval. If approved, the new rate structure would save approximately $100,000 from the Relocation budget.

B. Rohrer added that the proposed savings would be used to fund the demands not being met within other areas of the program.

T. Keen motioned to accept the 10% reduction of rates and caps for Nutrient Management Relocation.

D. Baker seconded the motion, which passed unanimously.

Review and Act on Nutrient Management Planning Trends and Rates

T. Keen provided the following:

· B. Coleman and B. Rohrer reported that 2010 will be a heavy year for planning

· Budget has been cut by $40,000 and planning will probably experience a $50,000 shortfall

· The Administrator was asked to talk to NRCS to see if there is any available funding through them

· If there is no NRCS funding available, $100,000 may be moved from relocation to planning

· Will see how things go for the next few months and a meeting will be scheduled if necessary

· If no further funding can be secured, there is the possibility that rates will be reduced to meet demand

· There was discussion about establishing priorities for planning funds, but the Subcommittee did not approve and wanted everyone to be treated equally

B. Rohrer explained that planning can fund between 70,000 and 100,000 acres. His thought was to approve first 70% of funding on a first come first served basis. The remaining 30% would then be disbursed according to priority (such as being a CAFO). The Subcommittee rejected this strategy. In a typical year, the 70% mark would usually occur around November.

Administrator’s Report: B. Rohrer explained the Administrator’s Report, a copy of which is attached to the original minutes. 

C. Solberg asked if the split water samples from the May inspection had been compared.

B. Rohrer responded that they had not been compared because EPA results are not in yet.

C. Solberg asked how the Phosphorous Site Index is currently utilized with Nutrient Management Plans.

B. Rohrer responded that as it relates to NRCS and the Conservation Districts, over the years they have phased it in so that all nutrient management plans developed by the public consultants have the Phosphorous Site Index.

T. Keen added that Maryland requires a Phosphorous Site Index. It gives you the advantage of applying manure to fields that you wouldn’t be able to apply to.

B. Vanderwende said that he thinks it would be a good thing for anyone with a nutrient management plan to know. He has had the Site Index evaluation done on some of his property and if it is done to the right degree, you can apply all the nitrogen and phosphorous you want to. However, it is affected by soil type, slope and other factors.

Public Comments: None 

Next Meeting: The next scheduled meeting will be August 11, 2009 at 7:00 p.m. 

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:11 p.m. 
Approved,

B. Vanderwende, Chairman
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