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The Delaware Nutrient Management Commission 


Minutes of the Full Commission Meeting Held August 11, 2009 
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This meeting was properly notified and posted as required by law. 


Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

Approval of Minutes:
J. Elliott motioned to approve the minutes from the July 14, 2009 Full Commission Meeting.

R. Sterling seconded the motion, which passed unanimously.

Approval of Technology Subcommittee Meeting Minutes:

T. Keen motioned to approve the minutes from the July 14, 2009 Technology Subcommittee Meeting.

J. Elliott seconded the motion which passed unanimously.

Discussion and Action Items:
EPA & CAFO Program Report
B. Rohrer provided the following report in the spirit of transparency:

· 357 farms are currently operating as CAFOs through the Notice of Intent, or General Permit

· Once the Notice of Intent is received, a letter goes to farmer notifying him that he is covered under the General Permit

· The farmer is provided with fact sheets and other information so that he can remain compliant

· Only about half of those operating under the CAFO permit have provided a plan; there is a meeting with plan writers and others to try to get the outstanding plans submitted

· EPA is coming the first week of September to conduct an audit of files

· Out of all permits, 257 farms export litter to a third party; 110 use litter within their operation

· The 110 must provide a full nutrient management plan while the 257 need only submit an animal waste management plan

· The Federal Advisory Workgroup is comprised of: Rohrer, O’Neill, Baker, Hill, Webb who represent the Commission; Hansen who represents DNREC; Kepfer who represents NRCS

· Zygmunt and McGuigan represent EPA

· Vanderwende, Small, Bunting-Howarth, Kee, Davis, and others have attended as well

· The Workgroup began meeting with EPA in March, and hopes to have resolved issues by December

· They have presented solutions to issues raised by EPA and the burden now lies with EPA

· The purpose of the Workgroup is to identify deficiencies that EPA feels the State has in developing and implementing a CAFO permitting program

The Delaware Federal Advisory Group (DEF-AG) continues to meet with EPA to address several deficiencies EPA has indentified.  They indicated that CAFO Program approval is dependent on addressing the 9 issues.  An update on some of the issues follows:

· Public availability of Nutrient Management Plan

· Workgroup is leaning toward ensuring that permits and plans are available for public review with written request

· Workgroup is considering having one date per calendar year allowing for public comment

· Discharge definitions within the production area

· Workgroup provided a list of 12 Best Management Practices to EPA

· The list included adequate manure storage, vegetative buffering, composting, etc.

· EPA liked them and said that they wanted to review them and provide feedback

· Definition of a production area and temporary field storage

· EPA has conveyed that the areas where it is witnessing field storage could be defined as within the production area

· This topic is on the agenda for the next Workgroup meeting (August 19, 2009)

· Includes adopted technical standards or some of the legal definitions in the regulations

· Definition of the production area is vague, but it is the general area where the handling and storage of manure and raw products occurs

· Compliance deadline of February 27, 2009

· Past regulations required permit coverage by February 27 for any farm that was discharging pollutants into public waters 

· Permits have increased from 17 to 357; this is no longer an issue

· Application setback requirements

· Regulations require 1 of 3 practices

· Have to maintain an application setback of at least 100 feet when applying manure along any ditches, streams or water bodies

· Establish a 35-ft. vegetative buffer

· Alternative BMPs that provide equivalent nutrient load reductions; such as a cover crop with 10-ft. application setback

· No discharge certification clause

· State of Delaware regulations do not allow for a no discharge certification. Federal regulations do allow for that certification which is a very cumbersome process. Delaware is not required to allow a no discharge certification and the initial reaction was to allow a general permit or not allow a general permit; however, further discussion on this topic is not out of the question.

· Penalty enforcement protocol

· Initially EPA felt that the Commission’s enforcement authority was too weak for the nutrient management law and the Department of Agriculture. However, once they recognized that the Commission is operating under Title 7 of DNREC authority and that some of the penalties and enforcements could be extended to a much higher level if the Commission activates that authority, EPA seemed to be satisfied.

· Overall delegation of the CAFO NPDES Program to the Department of Agriculture Commission

· EPA had questions about the structure of the program and there were some comments about redoing the agreement that they have (working under 2000 agreement) which outlines the responsibility of DNREC, the Department of Agriculture, and the Commission to administer the CAFO program. 

· The lawyers within the State of Delaware and the lawyers within EPA are looking at some of these points and they have done a crosswalk where they are looking at the State regulations and the Federal regulations line by line to see where the State is short in addressing the requirements of Federal regulations.

· M. Cooke added that she had a teleconference the prior Friday with DNREC (Stephanie) to talk about these issues.

A farmer can still apply commercial fertilizers to a 100-ft. vegetative buffer.

T. Keen asked what the Workgroup was going to shoot for with regard to temporary field storage. 

B. Rohrer responded that they will present the current standards which outline temporary storage for no more than 90 days, provided certain conditions are met. 

B. Vanderwende added that Dr. Binford’s study on temporary poultry litter storage will be presented as well. 

T. Keen suggested that they tell the growers that they must coordinate better between cleanouts and broker pick up; it must be off the field or within a shed in so many days. Doing so will almost do away with temporary field storage. 

K. Blessing pointed out that they see the litter pile as an extension of the production area, and that language needs to be amended. 

B. Rohrer said that regarding the Chesapeake Bay TMDL process, EPA may pursue regulations over chemical fertilizers also. K. Bunting-Howarth added that at the meeting in Washington, DC, NRCS provided a coverage map for Chesapeake Bay BMPs and that you couldn’t see Delaware for all of the BMP coverage, showing that not only regulation, but farmers are making a lot of forward progress. 

B. Rohrer said that the Secretary of Environment for Pennsylvania said that they have 2,000 farmers in their state under a nutrient management plan, they have 55,000 farms in the state and there is no way that they can get plans on all of the farms. That should make Delaware feel proud that they have plans for all the farms.

B. Rohrer concluded stating that the Workgroup would meet with EPA on August 19 and would provide their solutions to the EPAs 9 items. He added that EPA would then have about 6 months to review the presentation and would then offer feedback and changes that need to be made to the CAFO program and regulations. The Commission would then decide whether or not they make the proposed changes and how that would affect their role in the CAFO program. At that point, EPA would decide whether the program should stay where it is, whether it should move to DNREC, or whether they should take it over.

T. Keen asked what is going to happen if the Commission does not like the recommendations of EPA, and decides not to do them.

B. Rohrer responded that the Commission has input, but the Secretary of DNREC will make the final decision as to what will be accepted and changed upon EPA recommendation.

L. Hill added that there are some issues where their backs are against the wall such as FOIA.As much as they don’t want the nutrient management plan to be open to public scrutiny, legally they have no choice.

T. Keen said that the new Secretary comes from California, where they are outlawing diesel engines in a certain amount of time. He is afraid that the Secretary will not understand what the State of Delaware is achieving with regard to nutrient management.

B. Rohrer stated that Secretary O’Mara plans to attend the September meeting and that he has delegated the Commission responsibilities to David Small who sits at the table. He added that it is always the Commission’s option to not have the Nutrient Management Program or the CAFO Program. At that point, it would be the responsibility of the Secretary of Agriculture to find a home for the program within the Department or to shift it to DNREC, or to shift it back to EPA to implement the program themselves.

B. Rohrer wanted to update the Commission on working with the Delmarva Workgroup and mentioned that Beth Sise of Mountaire is in attendance this evening. They are meeting to address New Source Performance Standards. There is an issue in Maryland where new farms are not being approved for credit. Lending agencies are not providing funding for new poultry operations because the Department of Environment in Maryland will not issue a permit for new source farms. Every new poultry farm goes through a checklist of stormwater BMPs that were outlined in the Annual Report. The Workgroup met with Farm Credit and this system seems to be working. The purpose of the Workgroup is to look at some industry recommendations for new farms and addresses good housekeeping BMPs and stormwater management BMPs. It appears that the addition of stormwater management BMPs will satisfy EPA, which was the intent.

B. Vanderwende pointed out that if it is happening in Maryland, it won’t be long before it is happening in Delaware.

B. Rohrer stated that EPA is conducting a file review. They have designated three days and have hired contractors to visit the Nutrient Management Program offices to look at the Notices of Intent, Nutrient Management Plans, the databases, and communications with the farms operating under a permit.

EPA Farm Visit Update
B. Rohrer provided an update on the EPA farm visits:

· Assistant Administrator, Silva is visiting Delaware in August

· He was recently confirmed by Congress, is from Washington, DC and is a high level EPA representative

· He and Senator Carper have been discussing some of the issues being dealt with in Delaware

· Senator Carper, Congressman Castle, Mr. Silva, several representatives from EPA, Cabinet Secretaries of DNREC and Department of Agriculture, and a few Commission representatives will attend the visit

The plan is to visit Mr. Webb’s farm, which is a fairly large, family owned poultry operation. The farm boasts good housekeeping, adequate storage, and there is a major tax ditch in close proximity to the farm. It offers all of the issues being discussed, such as stormwater management, and CAFO permit coverage.  

Chairman Vanderwende and Vice-Chairman Baker will attend. C. Solberg and K. Blessing have expressed interest in attending as well.

B. Rohrer explained that the Commission will be handling all bio-security measures; providing boots, disinfecting all vehicles, and making sure all measures are taken.

The agenda for the visit:

· Meet August 18 at 2:00 for 2 hours

· B. Rohrer will provide a brief overview of the CAFO permitting program, touching on some topics like stormwater being defined as pollutants; bringing all these farms into permit coverage

· This should show EPA how stormwater NPDES and CAFO permits are applying to farms in Delaware

· The Webbs will have 10 minutes to provide an overview of how the farm operates

· There will be a large aerial map showing the farm from 10,000 feet showing where water is running, the watershed and how the farm is set up

· B. Rohrer will point out some of the sensitive areas that have the attention of the Commission and EPA

· Temporary storage, ends of the houses, stormwater, how the stormwater flows and ultimately where it goes into a wetland, pond or tax ditch

· There will be approximately 45 minutes to walk around 

· The group will then meet at the shop, spending about an hour for Senator Carper and Asst. Administrator Silva to conduct a question and answer session

· This will be the opportunity for DNREC, the Department of Agriculture or the Commission to ask their questions about temporary storage, application setbacks, definition of a discharge, uniformity of the CAFO permits across the nation

K. Blessing is pleased that Senator Carper and Representative Castle will be on the farm to see the proximity of the farm to the tax ditch, etc. so that they will see first-hand what the Commission is dealing with.

K. Bunting-Howarth added that EPA likes to brag about Delaware in the number of farms under permit and the amount of acres under permit. They are concerned with the way Delaware regulations stack up against Federal regulations.

C. Solberg asked if there would be an opportunity to brag about the 60-70,000 tons of litter relocated annually, since the litter is the focus. He said that relocation is the single most powerful thing that the Program can show the public in terms of countering the problem.

B. Rohrer responded that they will be provided with a copy of the Annual Report and newsletter and that he would be sure to mention relocation and mass balancing as a critical strategy in how they are solving that problem.

B. O’Neill asked if EPA was treating this as an inspection or as a cordial visit.

B. Rohrer responded that he is sure that they will acknowledge that there is a nutrient management plan, but stated that they will not have enough time to inspect it. He added that EPA has already done an assessment on this farm and concluded that it needed a permit. This is a chance to say that it has been a year long process, and although there may be some nutrients leaving the farm, does it really warrant a permit? This is just one of the issues that will be brought up.

Ultimately, this is a tour; it is not an inspection or an assessment; it is an opportunity to discuss the issues.

B. Rohrer thanked the Webbs for offering their farm, and he acknowledged the work that goes into this type of tour.

NRCS & Conservation Districts Update
Chairman Vanderwende introduced Sally Kepfer of NRCS, who shared a presentation with the Commission:

In the 2008 Farm Bill, NRCS was given mandatory fund codes, things that they had to put money toward

· Received $6,000,000 in funding and a percentage had to go to new farmers, to socially disadvantaged farmers, organic farmers, and air quality

· Minimum of 10% of all funding had to go to socially disadvantaged farmers and beginning farmers

New initiative – the Chesapeake Bay Watershed – there was an executive order through Obama to provide funding to five Chesapeake Bay Watershed states

· NRCS in Delaware is looking at the Nanticoke and Choptank

· 5-year initiative and this year NRCS received $1,000,000 in Delaware; next year they should receive $2,000,000 in Delaware; the third year they should receive $4,000,000

· NRCS has caps on most of their programs; for instance for nutrient management you can only cover a certain amount of land, you can only get 8 pads

· For the Chesapeake Watershed program NRCS has lifted all caps for cover crops, irrigation water management, heavy use area protection (pads), and nutrient management

Because of the inspections and the Commission, one change for 2009 is if you want funding for pads, you have to put one in front of your manure shed.

New practices for 2009 include:

· Pasteurization or wind-rowing (Bud Malone’s project) helps curtail disease

· Engine replacement

· Alternative manure use

· Tier Nitrogen and Phosphorous (Greg Binford’s study)

· Activity Plans

· Closure of Waste Treatment (Gordon Johnson study)

· Animal Trails and Walkways

· Roof Over Existing Concrete Pads

· Organics

· 6 Core Practices

· Conservation, crop rotation, cover crops, nutrient management, pest management, prescribed grazing and forest harvest management

· Air Quality

· Because NRCS is being looked at nationally in the way they spend their money, they are changing practices

· For instance, if you have a manure shed that is still within 10 to 15-year life, and it is now full of straw, NRCS gave a May 15 deadline to get back into compliance or risk the loss of future cost share monies

· Going forward, there will be no deadlines; if you have received cost share you must always be in compliance

· If you had a front contract, you had to be on schedule; anything from 2000 back had to meet the schedule

· If you wanted to have irrigation, you had to have a certification history

· Control of Land

· Agriculture Marketing Assistance Program

· Wildlife and Habitat Incentive Program

· Conservation Stewardship Program

T. Keen asked what is being done with debris taken from derelict chicken houses. 

S. Kepfer responded that it is actually land applied and that Gordon Johnson determines the rate of application.

C. Solberg asked for an explanation of air quality measures.

S. Kepfer explained that the Air Quality Specialist Team at the national office picked all of the practices such as windbreaks, pest management, nutrient management, etc. For example, conservation cover, and grasses used for particulate matter in stopping blowing soils. Heavy use air protection pads used to maintain soil in its place is another example.

Chairman Vanderwende introduced Mike Brown of DNREC Division of Soil and Water Conservation, who gave the following report:

· Division of Soil and Water Conservation suffered a 53% cut in State conservation cost share funding for FY10

· The surviving $1.5 million has to be used in watersheds that have adopted pollution control strategies

· This year, Kent County will allow harvesting in the cover crop program along with Sussex and New Castle

Administrator’s Report: B. Rohrer explained the Administrator’s Report, a copy of which is attached to the original minutes. 

· $100,000 from uncompleted relocation projects (Perdue AgriRecycle) for FY09 was rolled over into FY10 budget

· $200,000 is expected from DNREC in 319 funding

· $110,000 is expected from DNREC in Chesapeake Bay Program funding

· $150,000 is expected from the poultry companies

· The operating budget for FY10 relocation is approximately $1.3 million

C. Solberg stated that he is curious about the offset with NPDES as targeted toward Inland Bays.

B. Rohrer stated that the Inland Bays has a pollution control strategy and part of that strategy is to eliminate all point source discharges. There was a small percentage that went into the Inland Bays watershed and the strategy required that the discharge be eliminated. That is eliminated by investing in point source credits. They are looking into funding conservation projects like cover crop or relocation or investing in wetlands or some practice that would reduce nitrogen and phosphorous loads and offset their requirement to eliminate the point source discharge.

K. Bunting-Howarth added that 2.5% of the discharge is Rehoboth Bay and they are required to offset 5%, a 2 to 1 ratio. So, if they were to say that they were going to fund nutrient relocation, they would need to put money into the program every year that they discharge.

B. Vanderwende offered that one of the big point sources for Rehoboth Bay has been the Rehoboth-Lewes wastewater plant and he asked what kind of progress has been made there.

K. Bunting-Howarth said that the County was to conduct a new study to compare various options on a more equal footing. She thought that study would be brought before Council on the 19th of August. During dry summer months, the majority of pollutants come from that plant.

Public Comments: None 

Next Meeting: The next scheduled meeting will be September 08, 2009 at 7:00 p.m. 

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:20 p.m. 
Approved,

B. Vanderwende, Chairman
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