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This meeting was properly notified and posted as required by law. 

Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

He introduced David Ormond, new Counsel for the Commission, and his assistant, Devera Scott.

Approval of Minutes:
J. Elliott motioned to approve the minutes from the December 08, 2009 Full Commission Meeting.

B. O’Neill seconded the motion which passed unanimously.

Discussion and Action Items:
Review and Act on EPA Letter on CAFO Program Implementation

B. Rohrer explained that there was correspondence received from the Environmental Protection Agency (EPA), (a copy of which is attached to the original minutes), written by James Hanlen which outlines some deadlines and their expectations for the Regions working with the States in getting the CAFO Programs up to standards. Delaware is a little behind schedule, but is making progress toward some of the deadlines. 

There was a letter sent from EPA, Region III which outlined the accountability framework, the Federal actions, and coming up with a strategy with regard to the Total Maximum Daily Load (TMDL) requirements within the Chesapeake Bay Watershed so that States have a strategy for those requirements. DNREC is the lead participant, but the Nutrient Management Commission is at the table because it deals with a lot of agricultural runoff issues. 

Review and Act on Draft Temporary Manure Staging Regulations
B. Rohrer reviewed the Draft Regulations (a copy of which is attached to the original minutes):

The Draft Regulations will be presented to the EPA as part of the complete package updating the Delaware CAFO Program in order for EPA to accept the 90-day standards for any type of outdoor staging. This Draft is not part of the Title 7 Regulations for CAFOs, it is part of the Certification Regulations. It applies to anyone that handles or practices storage of manure or fertilizer outside. The Delaware Federal Advisory Group has reviewed the document, and felt that it is acceptable to move forward to the Full Commission. The following are proposed changes to the regulations:

“Application Area” means land under the control of a person, whether it is owned, rented, or leased, which manure, litter or fertilizer may be applied. (DNREC Title 7 CAFO Regulations)

“Manure” is defined to include fecal and urinary defecations of livestock and poultry; may include spilled feed, bedding, soil, compost and raw materials if commingled with manure. (DNREC Title 7 CAFO Regulations)

“Production Area” means that part of an AFO that includes the animal confinement area, the manure storage area, the raw materials storage area, and the waste confinement areas, also includes egg washing or processing facility and any area used in the storage, handling, treatment or disposal of mortalities. (DNREC Title 7 CAFO Regulations)

“Staging” means the act of storing fertilizer or manure in any area or site other than an approved storage building for the purpose of relocating such fertilizer or manure from the production area to the application area. (New Definition)

6.5 Nutrient Storage and Staging Requirements

6.5.1 As required by 3 Del.C §2201 et. al, Nitrogen and Phosphorous fertilizers shall be applied according to a Nutrient Management plan.

6.5.2 For any person required to develop and implement a nutrient management plan and stores, handles or stages any manure or fertilizer in any area that may be exposed to rainfall, the following requirements must be met.

6.5.2.1 Any outdoor staging of manure or fertilizer within the production area or any area other than the application area will be limited to 48 hours without a cover.

6.5.2.2 Any outdoor staging of manure or fertilizer within the application area longer than 14 days must be the result of exhausted storage structure space available by the nutrient generator and nutrient applicator of such manure.

6.5.2.3 Any outdoor staging of manure or fertilizer within the application area will be limited to 90 days.

6.5.2.3.1 Authorization for exceeding the 90 day time period may be granted on a case by case situation and approved by the nutrient consultant and reported to the program administrator.

6.5.3.4 Any outdoor staging of manure or fertilizer within the application area shall be handled according to the following:

6.5.2.4.1 The manure must be at least 6 feet high and in a conical cross section shape; and

6.5.2.4.2 Poultry litter manure shall not consist of more than 5% crust out material; and

6.5.2.4.3 The selection of the staging site must consider the highest, most practical site possible and shall not use the same site more than once every two years without a staging site that meets NRCS standards or other containment lining standards approved by the DNMC; and

6.5.2.4.4 The staging sites must be identified in the nutrient management plan; and

6.5.2.4.5 The staging site must be located at least 100 feet from a public road, 100 feet from any surface water and 200 feet from any residence not located on the property; and 

6.5.2.4.6 The staging site must be at least 200 feet from a domestic well and 300 feet from a public water supply well; and

6.5.2.4.7 Post litter  removal treatment must include the removal of all litter and the top 1-2 inches of topsoil if the topsoil is co-mingled with the litter to prevent nutrient loads; and

6.5.2.4.8 A production crop or vegetative cover crop must be established and maintained at the staging site as soon as practical following post removal treatment.

The purpose this evening is to have the Commission approve the draft regulations. It is not intended to take these out yet for a public hearing process. It is intended to make these changes to the regulations in the next month or two in conjunction with changes to the CAFO Program. 

After discussion on the matter, it was decided by the Commissioners that site identification was sufficient in 6.5.2.4.3. Most farmers will put the pile on the highest possible point in the field in order to get around it with a spreader, and identification of sites may be wasted effort if you can’t get to them due to weather, etc. 

T. Keen motioned to strike 6.5.2.4.4 The staging sites must be identified in the nutrient management plan.

D. Baker seconded the motion, which passed unanimously.

D. Baker motioned that the Commission accept the recommendations of the Delaware Federal Advisory Group and to accept these regulations.

J. Elliott seconded the motion, which passed unanimously.

B. Rohrer reminded the Commission that the process will not be started on these regulations until they are ready to move forward with the CAFO regulations, which will be within the next few months.
Review and Act on December 18, 2009 Complaint

The Commissioners were provided with a copy of the complaint. 

The first page is general findings and recommendations that the program administrator has used in the past when proceeding with any type of formal complaint. 

The Commission has three different options when dealing with any type of formal complaint:

· Dismissed

· Resolution 

· Move forward for a public hearing

 Next is a little more detailed agreement that the lawyers have recommended to make sure that everything is clear between the two parties and it’s presented this evening as a new standard option. 

The first page would be the Final Order that the Commission agrees to accept a resolution that is presented to the Commission and the last three pages would be a Resolution Agreement between the Program Administrator and the Complainant. 

B. Rohrer sees it as three options:

· Either the Commission moves forward with the first page, or

· The Commission endorses a more detailed Resolution, and B. Rohrer would pursue signatures from both parties

· B. Rohrer signs the detailed Resolution and then provides a copy to the second party

· He prefers this option, because it is uncomfortable to meet with so many as part of an informal Resolution

D. Ormond said this of his thinking when he drafted this document: “Bill provided this memorandum, and what caught my attention was the term ‘arrangements, contributions and recommendations’. The Commission has the authority to enforce, and along with that is the inherent authority to settle the matter, and that’s standard procedure in Government. There’s always litigation risk on both sides, so it’s certainly within the Commission’s discretion or the Nutrient Management Program’s discretion to settle the matter. And you do have a statutory authority for your penalties to come back and go back into the budget of the Program. And you need statutory authority for that. I think the term contribution is misleading in that it’s not really a contribution; it’s a payment in settlement of an enforcement action. So arrangement didn’t sound right to me, contribution didn’t sound right to me. It’s dangerous when a lawyer tries to help, but I thought maybe I would try to help and put this into a form that would be a standard, sort of contractual form because that’s really what it is. The person who is alleged to have violated the provision is agreeing to pay a certain amount, and in return, the violation is resolved. And it needs to be binding and I think they need to know that they’re waiving their rights to a hearing, and rights to appeal which is under paragraphs 1 and 2 in the now, therefore clause. And as I said to Bill, this all very discretionary, this particular language is not legally required. I think the terms ‘contribution’ and ‘arrangements’ are probably legally incorrect and need to be changed. It seems to me that when an alleged violator is signing away their rights, they really ought to sign a piece of paper, because then they know for sure exactly what the settlement agreement is they’re put on notice that if the Commission rejects it, then they’ll be kicked back into an enforcement action. It’s a preliminary settlement that the program administrator is recommending subject to the Commission agreeing to that. And I think that the alleged violator needs to know that as well. So this is an attempt to set out the predicates and the wherefore clauses that are in your regulations, incorporate the report which is in the regulations for proposed resolution. So, this format is not legally required; I want to make that absolutely clear, it’s discretionary. But it’s just simply an attempt to make the process a little clearer. It’s also more (inaudible), you proceed the way you have been proceeding. If someone agrees to make a payment and doesn’t, you really have no recourse. I think it’s just helpful for all concerned. But again, the legal advice is that ‘arrangement’ and ‘contribution’ are not the right terms. The format…there’s many ways to do this…I’ve seen a thousand ways to do it.”

B. Rohrer said that it should probably be something like “recommend the complaint be resolved with a settlement of $400.00; and strike ‘arrangement’ and strike ‘which includes.’”

D. Ormand suggested that ‘contribution’ could be replaced with ‘payment.’

It cannot be a penalty because a penalty does not occur without a hearing.

D. Baker offered that in being a hearing officer and resolving a lot of complaints, he thinks it is a much more sensible way to try to resolve the complaints. There is a lot of time and effort expended in going through the hearings, making the report to the Commission, etc. He likes this approach and thinks it is sensible.

B. Vanderwende added that the accused could still ask for a hearing if he so desires.

B. Rohrer said that if the Commission approves this new option, he would sign the document and take it to the third party, the alleged violator, the person who has agreed to this resolution and they would sign it. B. Rohrer would then present it to the Commission, and the Commission would sign an approval of the report and resolution. 

D. Baker motioned that the Commission accept the new Administrator’s recommendation for resolution of formal complaint against named party, requiring $400.00 payment, and dated December 18, 2009.

J. Elliott seconded the motion
C. Solberg pointed out that the resolution should be submitted to the Commission for approval prior to the program administrator obtaining signature from the accused party.

B. Rohrer said that the process would then be that he gets the resolution endorsed by both parties; he would sign it; he would present it to the Commission; the Commission would approve or disapprove it. If the Commission approves it, he would provide a copy of this to the third party within ten days of when the Commission approved it, and it would be done. He recommended that if the Commission approves the new option, they should not act on this complaint tonight, and at the next Commission meeting, he will present an endorsed resolution.

D. Baker said that he made a motion to accept the recommendation tonight, and he doesn’t see any problem with accepting tonight, and then moving forward with the new format. He thinks the Commission needs to resolve the program administrator’s recommendation at this meeting.

B. Rohrer offered that there is a formal complaint that the Commission needs to act on tonight, but there is also a new option for the formal complaint process that needs to be acted on as well: dismiss the complaint, resolve it, or move forward with a hearing. This is a presentation of a new format that would deal with any type of resolution, where the third party would be settling with a payment instead of going through with the hearing process where they would fine them a couple hundred dollars. It’s kind of a plea bargain settlement so that they don’t have to go through the hearing process. If all parties agree that what they were doing is wrong, and they just want to pay a fine and not go through the hearing process, this format allows them to do that. The Commission can still proceed with the findings and recommendations found on the first page, or they could endorse the new process and he would have to bring back the endorsed resolution because the third party has not signed the resolution. 

D. Baker responded that with regard to the formal complaint; the Commission has to dismiss it, resolve it, or move it to a public hearing. So he made a motion to accept the recommendation to resolve it. He called to question. 

C. Solberg asked how the settlement comports to the penalty matrix that the Commission publicly approved about four years ago.

B. Rohrer responded that it is aligned to it, and that is how that number was established. 

K. Blessing asked if this is considered to be the first offense by this party.

B. Rohrer responded yes.

D. Baker motioned that the Commission accept the new Administrator’s recommendation for resolution of formal complaint against named party, requiring $400.00 payment, and dated December 18, 2009.

J. Elliott seconded the motion which passed with one abstention (Commissioner Keen).
B. Rohrer asked for discussion about the process. He asked how the Commission wants him to proceed with formal complaints in the future with regard to an agreement between the program administrator and an alleged violator. Should he continue as they did this evening, or should he move forward with the new format that was presented by the legal advisor? 

J. Elliott responded that he thinks this needs to be handled on a case by case basis. There are some bad actors that would be let off easy, and then all of a sudden, everybody wants to be let off easy. There are certain times when he feels that someone should be made an example of. 

C. Solberg said that he feels the Commission has a very wise and prudent, exempt employee running the program and that if this program administrator brought to the Commission a report and resolution in this new form that was carefully considered, and this is his recommendation, he would be hard pressed to ever gainsay what the administrator brought to the Commission. It would be very difficult for him to say that he wants a hearing on this matter. 

K. Blessing concurred with that sentiment. 

C. Solberg suggested that the program administrator use his considerable wisdom, and bring forward his report for proposed resolution. If he has confidence that the Commission can avoid a public hearing; that it was a reasonable party acting prudently, and that the Commission can bypass that and expedite justice; then they should do so.

D. Baker added that the whole process does not begin unless the program administrator receives a formal complaint. He asked if the administrator would not notify the Commissioners of the complaint prior to drafting the resolution document.

B. Rohrer responded that he is required to notify the Commission of any formal complaint within seven or ten days. After that, he would collect his findings. He would determine exactly what occurred to see if it is a valid complaint, and to see of a resolution is even an option. 

D. Baker said that he would think that the Commission has to handle each individual complaint exactly as they have with this situation, accepting or rejecting the administrator’s recommendation to accept the report and resolution. So, they only the Commission has to do is to approve this new format.

B. Rohrer said that it just prevents a hearing and clarifies what is settled within the resolution.

C. Solberg motioned that the Commission report and proposed resolution as a standard format for bringing forward formal complaints for the Commission’s consideration. 

K. Blessing seconded the motion which passed unanimously. 

Review and Act on Pilot Annual Report for Conservation Practices

B. Rohrer pointed out that the Commissioners were given a copy of the draft report dated 1-12-2010 (a copy of which is attached to the original minutes). The report has tables which will include information for the past three years. He provided the following summary of the document:

The document was presented to the Technology Subcommittee and approved for recommendation of the Full Commission

The purpose of this expanded annual report is:

· To collect some of the data that is in the data gap in the process that they are dealing with in TMDL requirements within the Chesapeake Bay Watershed

· A lot of the information that EPA has in their modeling programs lacks data because the Program does not have a lot of data on the conservation practices being used out there

· Most of the practices are accounted for if they are regulated, or funded by public funds

· There are a lot of other practices out there that are not kept track of 

· This would be a process to work with DNREC and NRCS to try to get a better handle on all of the conservation practices, land use and nutrient inputs

· Another purpose is to establish a performance-based nutrient management baseline

· Looks at what crops are being grown, nutrient inputs

· In the end, it will be an evaluation of the efficiency of the nitrogen and phosphorous that the crop is using

· A good example would be looking at corn production under irrigation

· It will be much more efficient with nitrogen than dry land corn that had a poor year for precipitation

· It will not used in a regulatory manner, it will be used to establish that baseline and to fill the data gap

The Commission has been given the cover letter and a blank annual report. The report would go out to the Choptank Watershed (approximately 20 farmers), as well as the Gravely Branch Watershed (approximately 10 farmers).  Sydney Riggi (University of Delaware) is really the person who has put the report together. 

The expanded report includes:

· General information about the farming operation

· Total acres within the farm in the Choptank Watershed owned by that farmer

· Rented within the farm in that watershed

· Cropland acreage, forested acreage, wetland acreage, and conservation grasses acreage

· Tillage practices, from conservation tillage to conventional tillage

· Grain crops such as corn, soybeans, small grains, and other crops

· Total acreage, average yield, irrigated acreage, dry land acreage

· Commercial nitrogen fertilizer applied per acre, commercial phosphorous, acreage receiving manure and type of manure being applied, rate of application, biosolids, other nitrogen credits from past organic inputs (crop or organic biosolids)

The collected data would be put into a database and sorted by watershed. Average numbers could be produced such as the amount of crops that were grown within that watershed or in that area; the amount of commercial nitrogen or phosphorous inputs; the amount of manure biosolids; to come up with some type of efficiency. The plan is to make sure that this is part of the annual report so that the annual report is protected from FOIA requests. However, it will be available to the public as an aggregated watershed report. There is also an education component where the University would offer a continuing education credit for completing the report.  Involvement by nutrient consultants is inherent; farmers will probably work with their consultants to figure out the data if they don’t already have it. DNREC and NRCS have been consulted to ensure that the report meets all of their goals in trying to get a better handle on conservation practices. 

J. Elliott asked if the Department of Agriculture might already have a lot of this information now. 

B. Rohrer responded that they do not. 

Secretary Kee wanted to emphasize that through the collection of this data, the Department of Agriculture has the opportunity to document that a lot of the practices they are doing are having positive impacts, and that to document that the nutrient loading that is going on may be far different than what is being predicted in the infamous Chesapeake Bay model. This would be real data to either confirm or conflict with assumptions that are made in that model.  He commends Sydney’s and Tony’s Technology Committee and others that have worked very hard on thinking about this. He believes this is a very important step. Looking down the road, similar data could be looked at from different watersheds from year to year, and revisit it to create a benchmark and some follow up data. There are so many practices and situations that were not paid for by one program or another, that largely go uncounted. Those are the good stewardship practices that farmers make for their own reasons. This would be an important step toward documenting the impact of those voluntary practices; either confirming or conflicting with the dreaded Chesapeake Bay model.

S. Webb added that there are acres that have manure, and acres that don’t have manure. When you look at commercial nitrogen applied, it’s going to be different for one source versus another source. The report looks at total nitrogen applied, but doesn’t disseminate between the two. 

B. Rohrer responded that one of the things that they’re looking at is trying to collect too much data. They are looking for averages, so the same thing goes for your yield; it would be an average of your irrigated and your dry land. So they are asking for the average per acre application rate for commercial nitrogen and commercial phosphorous. 

K. Blessing offered that based on the manure rates, there should be a standard formula whether it’s poultry litter manure or whatever the source; that a percentage value should be placed, based on how much was applied. There has to be a standard way of getting consistent data that’s based on manure. For instance, two tons of poultry manure is applied in the spring. If the standard says that 50% of that is available, let that be a standard number, 50%. If 25% is available for a cover crop or a harvestable grain to be planted that fall, let that be the value. Let there be some consistency with those kinds of numbers. There should be a formula established that regardless of who is applying it, that they can use that standard for these kinds of purposes.

B. Rohrer agreed and said that is where they are going to look to Sydney, and Binford, and Hansen to use and apply this data. Assumptions dealing with availability and plant uptake haven’t been made yet, and this data will help to define them. The first step is to collect the data. The second step is to apply the data. 

S. Webb asked if it would be beneficial to insert the word ‘average’ in front of commercial nitrogen and commercial phosphorous applied. It would be easier to divide the columns for each year and have irrigated and non-irrigated; that’s a pretty big difference in the amount of commercial fertilizer applied.

D. Baker added that since an educational credit has been extended, what type of response is expected?

B. Rohrer responded that it was discussed under the umbrella of the annual report and it may be perceived as a requirement. There was no mention of volunteers, only the importance of completion. Even if there is only a 50% response, the data is still valid because the information we are applying is based on the acreage, so we can still apply the inputs to come up with average numbers.

Secretary Kee added that in these watersheds, it’s a small number for this pilot. So, maybe with some personal visits we can strive to hit harder. This is not a mailed out survey to 150 people; this is more of a personal attention type effort, at least in this pilot stage.

There was discussion about drought situations that might occur in a single year snapshot. It is believed that over a three-year period, it will more than likely average out.

K. Blessing added that once this data is compiled, there has to be a way to get that group of people together to give each farm a score without identifying anybody. If the intent is to correct the imbalances in the watershed, come up with solutions that would work under those scenarios. This is only as good as the worst component in that watershed if we are going to reduce nutrient loads. With a small number of people to start with in this pilot and they are being asked to attend a meeting first, so that collectively this is presented for them explaining what is going to happen and to get some feedback from people who have to fill out the report. That will provide direction and encourage success.

There was discussion about the amount of educational credits that should be extended for participation:

· Give a credit for attending the information session

· Give a credit for filling out the report

· There should be some sort of incentive for the consultants as well; this is a team effort, and a system will be developed to make sure that everyone is compensated

C. Solberg asked if there is coordination with Watershed Assessment about how they derive loading rates from land uses.

B. Rohrer responded that Lyle Jones and Mike Brown are going to help make that bridge. The report does not focus on the load, we just wanted the data to be there to confirm or conflict some of those loads.  If the model is telling us 30 to 50 pounds of nitrogen per acre from crop production, we can evaluate it ourselves.

C. Solberg added that the TMDLs are based on three years of intensive monitoring on top of the general assessment. He believes this data will be extraordinarily useful to Watershed Assessment and will validate some of their work. Here in Delaware, we have some of the best assessment work going on in the country.

B. Rohrer summarized, stating that there will be a few minor modifications made to the report, which will then be mailed with the cover letter to those farmers identified with operations in the Choptank and Gravely Branch Watersheds. The report will be mailed out by February 1st and will be due March 1st. Sydney will help to devise a system to get the reports filled out.

EPA & CAFO Program Updates

B. Rohrer provided the following:

We are approaching some deadlines and we still have a lot to accomplish in order to meet these deadlines. EPA has set a hard deadline of September 2010 to approve the Delaware CAFO Program, so there is a lot that needs to occur to provide an update of our CAFO regulations. The closest deadline is March 2010, that’s the deadline that they would like to see a draft of updated CAFO regulations and we are in the process of completing those updates. Jen Walls has been the gatekeeper of those regulations within DNREC. And we continue to provide her with language where we feel we have some resolution between some of the issues we have with EPA. The Federal Advisory Group is comfortable in their meetings with the EPA on the application setbacks, the alternatives to the application setbacks, and also the temporary staging standards that have been established. One of the critical issues EPA expressed to us is the permitting issuance process, and the public availability process for CAFO permits. The process that we have now is:

· If someone wants coverage, they submit a Notice of Intent (NOI)

· The program sends a letter saying that the NOI has been received and the entity is covered b CAFO permit 

· The program is then obligated to look at the permit, the nutrient management plan, and within 5 years to go out and look at the farm and do an inspection.

Federal regulations are different than what we have in place now, and it will require a restructuring of the current CAFO regulations to address the process. This will be a summary of the notice of intent and the public hearing process. It’s going to be applied to three different operations:

· A designated CAFO where hypothetically we say all farms in this area need a CAFO permit (designated source)

· New source and 

· New operations are very similar, but there needs to be some planning in place so that the Notice of Intent is provided at least for a new source before the birds are placed

For the current 367 farms we currently have, this would be more of a transition into a new type of permit scheme, and it is unlikely that any of these 180-day deadlines would apply.  

The process that is being proposed is:

· The Notice of Intent is submitted to our office

· Program staff will review the nutrient management plan to ensure that the Notice of Intent in the plan is complete and that it addresses all the requirements within the regulations

· A public notice would be submitted by the Commission 15 days prior to their meeting, stating that the following Notices of Intent were provided to the State, and informing the State or the public that they have an opportunity to request a hearing or review of the those Notices of Intent and nutrient management plans

· The public meeting will be posted 7 days prior to the meeting, and within the posting individual farms or groups of farms that have submitted their Notices of Intent requesting CAFO permit coverage will be identified

· If there are no requests for public hearings, program staff would present the requests for permit coverage along with their recommendations

· The Commission would review the requests for permit coverage, would approve those Notices of Intent and permit coverage

That approval process accounts for the Notices of Intent submission, it accounts for the review that is required, and also accounts for the public process in that they have an opportunity to be involved in the approval process and to request a hearing. If a hearing is requested, it triggers another process, which is similar to existing compliance and enforcement hearings:

· A public hearing would need to occur before issuance of the permit

· Public notice would be given 20 days prior to the hearing date

· A hearing date is posted

· Hearing location is posted

· There has to be concrete evidence supporting the need for a hearing

· The hearing has to be justified to the Secretary of Agriculture as to why that individual is requesting a hearing

· If there are any significant changes to the nutrient management plan, it would activate public review of the NOI and the nutrient management plan

It is important to mention that the need for a hearing delays approval of the permit by at least a month. It is unclear whether public notice can include a group of proposed permits, or if notice must be by individual farm. There will be an added cost and added work involved in the hearing process. The goal is to avoid as many hearings as possible. For instance, if Waterkeeper’s Alliance said they wanted a hearing on all of our permits, it would be denied because they have to show merit to the Secretary of Agriculture as to why those hearings are necessary. 

This permit approval process is different than the current process for issuance of permits, but it is a way to try and couple that process with meetings that we already have which are open to the public. Hopefully, it will simplify the process.

Jen Walls added that she wanted to make note that several of the comments that were received from EPA on our current program is that they wanted us to make sure that when we notify the applicant, that we can ask for additional information for their application during a review, and that the public be notified prior to when they receive notification and the intent to issue a permit. So there are several public notice type events that EPA requires in their rule making and we feel this process will take into account their needs.

B. Rohrer added that something else of importance is that this cycle would be activated every time the nutrient management plan became invalid.

· A 3-year nutrient management plan would offer permit coverage for that 3-year period

· A 1-year nutrient management plan would trigger this process every time the plan is updated

When you are operating under a CAFO permit, and you have a pretty extensive nutrient management plan, this is as easy as it gets when we are dealing with the EPA regulations on how to issue permits. This is the process used by DNREC presently and there is no other way to shorten the process. When the application is received by the program, there is time to review that before it goes on public comment. The program has to have all of the information prior to the 15-day public comment period. It could take 2-months to have a complete permit. 

There are still some discussions to be had within the workgroup dealing with annual reports. It would be nice to use some of the information from the pilot program to address some of the information being requested by EPA. A lot of the individual reports should be able to be kept private, and aggregate the information on a watershed basis. A lot of the focus of EPA and the 2nd Circuit Court of Appeals deals with the involvement of the public, and this resolves that issue. It also aligns more closely with the Federal CAFO Regulations. There is another meeting with EPA toward the end of January, and they are starting to put language in the regulations to address this process. The Commission should see some draft regulations within the next few months that address this process, temporary staging, and application setbacks. A meeting was suggested between the Commission and the Federal Advisory Workgroup to discuss these issues. There are 367 farms covered under a CAFO permit, and Bob and Todd Davis have spent a considerable amount of time looking through the files and reviewing the nutrient management plans. They have evaluated 90 different plans; 27 of the 90 are considered complete (about 30%); 63 are incomplete (about 70%). A lot of them are incomplete because the program still does not have animal waste plans or nutrient management plans for those Notices of Intent that were submitted. There is a small handful that has old or outdated soil samples; quite a bit of them have expired nutrient management plans. Some of the plans do not have the key elements such as manure application recommendations. There are one or two that have recommended applications that were higher than the phosphorous crop removal rate. Those are some of the challenges. If they were at that point in the process right now, only about 30% of Notices could be recommended because the remainder is incomplete. One of the challenges is that under CAFO coverage, the animal waste plan has to be written by a consultant, even if the litter or manure is being exported. 

Jen Walls added that she attended a conference on the Chesapeake Bay dealing with the Executive Order that recently came out and the proposed regulation. What’s being composed by EPA is that if the States do not provide a CAFO program that meets their requirements, they could impose additional rules on CAFOs for the Bay Program at the very least. They are coming down on CAFOs and stormwater as well. There are new stormwater regulations and additional rules for stormwater as well.

Technology Subcommittee Report: 

T. Keen offered that the Subcommittee reviewed the standards for the winter application of nitrogen and no changes are recommended at this time. 

Administrator’s Report: 

B. Rohrer outlined the Administrator’s Report (a copy of which is attached to the original minutes).

B. Vanderwende expressed the Commission’s sorrow in the untimely passing of Peder Hansen.

B. Rohrer expressed Peder’s involvement in the last 10 years. He expressed a few stories with Deb, his wife.

“The first story is of Peder’s involvement with DNREC and the Nutrient Management Commission. In Delaware’s efforts to reduce agricultural runoff, for nearly a decade Peder has served as the middleman between the Commission and the Environmental Protection Agency on numerous issues. He was a consistent face during those Tuesday evening meetings, even after he transferred to the Public Service Commission. What few people know about Peder and I was that after many of these evening meetings, we have our own ‘secret meeting’ at the Wyoming Tavern. And I think a lot of you that have history with the Commission can appreciate the secret meeting rhetoric. I was relieved shortly after Peder’s death when I met with Debbie, and she informed me that she was fully aware that the Commission meetings did not last until 11:00 p.m. Peder was an effective problem solver, and had his own subtle but tenacious way within his work environment. I recall during one of our ‘secret meetings’, we were discussing how differently some people were addressing environmental policies. He said, ‘well, there are two types of people in our business; those who will find a way to say no and those who will find a way to not say no.’ And that was Peder. Peder was serious about his job, he was good at staying grounded, and also keeping an eye on the big picture. He would often say, ‘we need to view our decisions at 10,000 feet.’”

“The second story deals with Peder’s life outside of work. I would often join Peder for a short trip to his brother, Greg’s house for a few hours around the felt table. I recall after a relaxing evening, we were driving back to Dover, and I was griping about my luck or maybe it was about my skills, or my lack of skills, and how I was down and how Jake and Tom raked out my stash of chips. And what he said kind of surprised me because if you know Peder, you know he’s a pretty frugal man. He said, ‘Bill, I’ll buy you lunch next week at McDonald’s and it will make you even.’ So, in my own frugal response, I accepted his offer with a smile of course, because his point was clear. It wasn’t about the pride, or the chips, or winning or losing, it was about the fellowship and the competitive ribbing that had occurred throughout the night. And that was Peder.”

B. Vanderwende added that they will all miss Peder. Not only his personality at the meetings, but his work that he helped on this Commission. It’s very sad to think about it.

Public Comments: 
Tom Coleman: “Bill, I had a couple questions. The CAFO regulations that you were discussing earlier; are they going to force us into 3-year plans?”

B. Rohrer responded that it appears that the Permit coverage will only apply to the length of that plan. The permit coverage can apply to 1-year, 2-years, or 3-years. 

Tom Coleman: “We soil test every year. Does a new soil test constitute a significant change in the plan?”

B. Rohrer responded that it would. 

Tom Coleman: “This goes directly in opposition to everything that was said two months ago at this Commission about encouraging yearly soil tests.”

B Rohrer responded that the only way that he sees a resolution in that is if a nutrient management plan is linked to that CAFO permit, it’s going to be difficult to really avoid that process. EPA has made it clear that the nutrient management plan is a part of that permit, and if you only have recommendations for a year, then the permit coverage is only for a year and then you have to go through that permit process again. 

Tom Coleman: “A lot of the CAFOs that I deal with are also AFOs that change tremendously for many reasons year over year and it’s pretty tough to cover.”

B. Rohrer responded that the permit coverage only applies to the land receiving the manure that was generated from that. It comes down to what a lot of farmers are doing is exporting the litter to another entity, another business. It’s not an easy process. The challenge that the Commission has is that the Federal CAFO Regulations are pretty clear about some things, and this is one thing that they are pretty clear about. 

Next Meeting: The next scheduled meeting will be February 09, 2010 at 7:00 p.m. 

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:45 p.m. 
Approved,

B. Vanderwende, Chairman
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