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This meeting was properly notified and posted as required by law. 

Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

Approval of Minutes:
J. Elliott motioned to approve the minutes from the February 23, 2010 Full Commission Meeting.

R. Sterling seconded the motion which passed unanimously after the correction that R. Sterling and C. Solberg were both in attendance at the meeting.

C. Solberg asked that the minutes reflect “constraints” of the deadline on page 6 of the minutes.

Discussion and Action Items:
EPA and CAFO Program Updates

B. Rohrer explained that the intent of this meeting is to discuss the Draft CAFO Regulations that the group has been working on. He introduced Jennifer Walls, who will assist in explaining the regulations as she knows them inside and out. 

BACKGROUND

· Concentrated Animal Feeding Operations (CAFOs) is a permitted program.

· There are currently approximately 370 farms permitted as CAFOs.

· Authorized by the Environmental Protection Agency (EPA) within the Clean Water Act.

· That authority was delegated to the Delaware Department of Natural Resources and Environmental Control (DNREC) in the 1980s.

· There is an agreement between DNREC, the Delaware Department of Agriculture (DDA), and the Nutrient Management Commission to implement the CAFO portion of the Clean Water Act.

· The greatest challenge of the past year has been dealing with the Federal regulations and EPA.

· About a year and a half ago, a workgroup was formed: Delaware Federal Advisory Group (DEFAG).

· It is comprised of members from the Commission: Scott Webb, Laura Hill, David Baker, Bill Vanderwende, B. Rohrer.

· Members from DDA: Ed Kee, Mark Davis.

· Members from DNREC: Jennifer Walls, Kathy Bunting-Howarth, Brian Churchill, and David Small.

· Members from NRCS: Sally Kepfer.

· Members from EPA: Dave McGuigan (Region III Associate Director for Compliance and Enforcement), Hank Zygmunt (Region III Ag Advisor), Andrew Duchevey (Region III Attorney).

The Commissioners were provided with a copy of the draft regulations. The starting document is the current CAFO regulations which the Program is operating under. Stricken text is the original text that is to be deleted from the regulations. Underlined text is new text that is to be added to the regulations.

EPA Headquarters gave a deadline of December 2009 for States to modify their regulations in order to comply with the Federal CAFO regulations. Delaware missed that deadline, but is not alone; the majority of States missed the deadline. They imposed a fairly stringent timeline a few months ago; requiring modified regulations by September 2010. The Commission is looking at October, November 2010 for completion of modification. EPA does not want to interrupt a good process and will most likely accept the timeframe. 

KEY ITEMS TO REMEMBER AND TIMELINE

· When regulations are introduced as formal regulations, there is a public hearing and public feedback process to be followed.

· Regulations are submitted to the Register of Regulations within the Executive Branch of State Government.

· Typically, the Commission holds a workshop to gather informal feedback and changes are made prior to the start of the formal promulgation process.

· It looks like a June timeframe to submit proposed regulations.

· That allows the entire month of July to hold a formal hearing and to gather public feedback.

· It would also be posted as proposed regulations in the State’s Register of Regulations.

· The month of August would allow for the evaluation of public comments and to make amendments.

· The final regulations would have to be submitted by September 15 to be included in the October Register.

· The final regulations would then be effective October 10, 2010.

· A formal decision has to be made by April or May by the Commission, and the Secretaries of DDA and DNREC.

OVERVIEW OF REGULATIONS

· The preamble outlines the authority and purpose; new definitions have been added.

· Explains how the regulations apply to people.

· Defines small, medium, and large CAFOs.

· Outlines permit process through the Notice of Intent (NOI) as well as standard conditions of the permit.

· Outlines a new source performance standard that applies to new farming operations that are being built.

· Outlines reporting and record keeping processes.

· Outlines entry and evaluation from the authority that is charged with implementation of the regulations.

· Transfer of ownership is defined.

· Effluent limitations identify the standards of a discharge that may be leaving a farm.

· The regulations are designed on the NPDES structure where a business has a pipe or is discharging into the public waters; and effluent limitations were designed to regulate what is coming out of that pipe.

· It is a difficult process to apply that to how EPA is identifying a discharge in Delaware.

· New facilities enforcement, fines and effective date.

· The regulations are under the Nutrient Management Law, which is Title 3.

· Title 7 is DNREC Law.

· The 40 CFRs are under the Clean Water Act, which is the authority that EPA is operating under

SOME OF THE DEFINITIONS

· Adequate storage – if you have a CAFO permit, you have to have adequate storage which is defined as at least 4 months of storage whether liquid or solid.

· Best Management Practices – somewhat subjective; EPA has come to the Commission over the past several years, saying they want certain BMPs within the production area to mitigate any type of runoff in stormwater areas. There will now be State Technical Standards created by a group delegated by the Secretary of Ag, and comprised of Nutrient Management Commission members, NRCS members, DNREC members. The group will come up with new, and modify existing BMPs to create these new technical standards. Much of the underlined text is to bring Federal language into the State regulations as directed by EPA.

· CAFO – meets some of the definitions of discharge

· Application Area – the area where crops are being grown and manure is being applied.

· Production Area – where the houses are, where feed is being stored, where manure is being stored

· A good way to look at is that if it is not the Application Area, it could be construed to be the Production Area.

· Processed Wastewater Setbacks – Federal regulations require a 100-foot application setback or a 35-foot vegetative setback when manure from a CAFO facility is being applied; a third option would be cover crop and a 10-foot application setback and if phosphorous levels are high it would be a 10-foot vegetative setback.

· Federal regulations also state the way a Nutrient Management Plan is to be developed and the Narrative Rate Approach is the one that the Commission has determined to be the most similar to the way that Nutrient Management Plans are developed in Delaware. Federal regulations provide nutrient caps which include commercial fertilizer and the primary focus is manure. There will be a need within the State Technical Committee to look at a method such as a table, where a Nutrient Management Consultant will provide some type of table that establishes caps. For example, the following fields are allocated for ‘x’ tons of manure that is generated from that particular farm. That eliminates specific recommendations and provides caps instead which gives a farmer greater flexibility in deciding where the best application of manure is due to crops, etc. The State’s regulations mirror the Narrative Rate method in developing Nutrient Management Plans. 

B. Rohrer turned the floor over to Jennifer Walls.

· New Source means any newly constructed building, structure, facility or installation in which there may be a discharge of pollutants; the construction of which would occur after the effective date of regulations, and would constructed at a site at which no other source is located and totally replaces the production or crop equipment that causes the discharge of pollutants at an existing source, or its processes are totally independent of an existing source at an existing site. This definition mirrors EPA’s definition.

· Production Area was slightly changed to track better with the Federal regulations.

· Operator – replaces ‘applicant’ or ‘permittee’. The CAFO Operator and owner has been identified as the point of contact; meaning the person in control of, or having the responsibility for the CAFO.

· Owner – the person who owns the CAFO.

· Secretary – Department of Agriculture staff has been added to the definition for clarity.

· Staging – Temporary storage of manure in any area or site other than an approved storage building for the purpose of relocating such manure to the application area.

· State Nutrient Management Law – refers to the law and associated regulations.

· State Technical Standards – EPA requested development of standards to go along with the regulations, and are defined as those standards approved by a collaborative group of people representing technical resources and established by the Secretary. A lot of the technical standards deal with BMPs, procedures, and protocols.

REGULATIONS (this is a summary; see draft regulations for exact language)

9.5.4 Applicability – This section defines those operations required to be covered by a CAFO permit. 

9.5.4.1 Describes who must comply.

9.5.4.2 Defines Large and Medium CAFOs

9.5.4.3 Talks about discharge as a result of design, construction, operation or maintenance of a CAFO.

9.5.4.4 Provides that the Secretary or his or her designee may designate any AFO as a CAFO upon determination that it is a significant contributor of pollutants to waters of the State and provides the conditions and processes required.

9.5.4.5 Defines Unpermitted CAFOs and their responsibilities.

9.5.5 Application for Coverage – This section defines the application process.

9.5.5.1 Defines the Notice of Intent (NOI) and includes existing, newly constructed and expanded operations.

9.5.5.2 Defines the contents of the NOI as well as the deadlines for submittal.

9.5.5.3 Defines effective dates of coverage and processes including public hearings.

9.5.5.4 Defines expiration date of coverage as five (5) years from date of issuance or approval.

9.5.5.5 Defines the duty to maintain permit coverage.

9.5.5.6 Defines request to cease permit coverage and process for doing so.

9.5.6 Requirements for CAFO NPDES Permits and minimum standards.

9.5.6.1 Defines standard conditions and duties.

9.5.6.2 Defines the required contents for a nutrient management plan or an animal waste management plan.

9.5.6.3 Defines site-specific manage requirements that supplement the animal waste management plan or nutrient management plan.

9.5.6.4 Requires that the nutrient management plan or the animal waste management plan and site-specific requirements shall be provided and implemented for the term of the Permit. Also discusses expiration of the Permit or substantial changes shall require a new plan.

9.5.7 New Source Performance Standards defines new or expanded construction requirements.

9.5.7.1 Defines the design of the production area.

9.5.7.2 Defines the manure storage structure.

9.5.7.3 Defines stormwater management requirements.

9.5.8 Reporting and Emergency Notification Requirements

9.5.8.1 Defines reporting requirements.

9.5.8.2 Defines emergency notification requirements.

9.5.9 Record Keeping

9.5.9.1 Defines how long records must be kept, where they must be kept, and availability requirements.

9.5.9.2 Defines records dealing with removal of manure, litter or process wastewater from the facility.

9.5.9.3 Defines corrective action.

9.5.10 Entry and Evaluation

9.5.10.1 Defines the right of the Secretary, or authorized designee, or Department staff to evaluation implementation and other duties.

9.5.10.2 Provides that owner and operator shall be notified 48 hours in advance of entry and evaluation, and that such entry shall be in accordance with biosecurity requirements.

9.5.10.3 There shall be no notice where in the sole judgment of the Secretary there is believed to be a violation of these regulations.

9.5.10.4 Provides that there will no injury to private property or any invasion of personal rights without just compensation under the State or Federal Constitutions.

9.5.11 Transfer of Ownership

9.5.11.1 The new owner must submit a new Notice of Intent (NOI).

9.5.11.2 Written notice must include date of transfer and should be submitted at least 30 days prior to that date.

9.5.12 Effluent Standards and Limitations

9.5.12.1 Defines exceptions.

9.5.12.2 Defines voluntary alternative performance standards.

9.5.13 Criteria for New Facilities

9.5.13.1 Siting of Control Facilities.

9.5.13.2 Effluent Limitations.

9.5.14 Enforcement, Fines and Penalties

9.5.14.1 Whoever violates these regulations shall be subject to the fines and penalties established in 3 Del.C. 2200 and 7 Del.C. 60 at the discretion of the Secretary and appropriate Court.

9.5.14.2 Stricken.

9.5.14.3 Defines the process required for filing of a complaint against an operation.

9.5.15 Defines the Effective Date of regulations, which is proposed to be September 2010.

Discussions during the presentation of new regulations included the following:

· With regard to soil types being a part of the Plan; this is new language and any new language that has been added is a result of the Federal regulation requirements. 

· Diminishing changes and their effect on Permit coverage are at the Secretary’s discretion.

· Land application area refers to the land that is going to be receiving manure. If a farmer picks up another farm and does not apply manure to that farm, there is no substantial change. Substantial change would kick in if the farmer plans to apply manure to that new farm. 

· The Group is very sensitive to the value of an annual plan. They are looking at different methods to make sure that regulations do not interrupt that process. The one year plan could be addressed by the State Technical Standards, and they are trying to devise some type of allocation table for placement of manure.

· Irrigated fields must be identified as such.

· Somewhere within the plan or packet, there should be a BMP booklet that provides for temporary staging standards.

· EPA, through the Clean Water Act, has the authority to fine an offender $37,000 per violation. The Nutrient Management Law gives the Commission the authority to fine an offender $1,000 per violation with a cap of $10,000. DNREC has the authority to fine an offender an amount somewhere in between. The regulations will operate under the Nutrient Management and DNREC authority. Awaiting legal answer as to whether EPA will allow a program that does not have the authority to fine as much as EPA would like. As long as the Program is operating under the Title 7 regulations, it should not present a problem.

· The Commissioners have been asked to provide any comments to Jennifer Walls or Bill Rohrer by April 10, which will allow further discussion at the April 13, 2010 Full Commission Meeting.

· B. Rohrer would like to have a discussion about the Education and Outreach component. He suggested sending out a press release stating that the regulations are accessible on the website to start the workshop process. He added that other than a few wordsmithing corrections, he feels that EPA is fairly close to accepting the meat of the regulations. 

· Secretary Kee agreed, and added that the Program has come a long, long way and is a lot better than he would have thought 13 months ago. He wanted to acknowledge and thank the farming members of the Commission that have met with EPA repeatedly…Bill, Laura, Dave, Scott, and Bud. He said that they had quite an impact on the whole process and in conveying the needs of the farmer. He also wanted to acknowledge Bill (Rohrer), who did a great job. Also, Jen, from DNREC; and Dave Ormond who walked into this in the middle of it and was able to grasp it and to deal with the EPA lawyers. He added that EPA has been reasonable, and that they have listened, and are willing to work with them. 

· It is acceptable for an operation to legally separate the production area from the farming operation. If there were an attempt to evade regulations or practices, it may open up the topic. But since we have a law that requires a nutrient management plan regardless of whether there is a CAFO or not, it provides a little bit more flexibility than in a state that does not have a nutrient management law.

· If an operation has more than one location that is a production area, they can all be grouped together as one production area. (See definition for AFO, page 2 of draft regulations)

· Page 17, 6th line from bottom, ‘type of business…’ was added by legal counsel. Business entity is the preferred term, and it is not necessary to add a definition, although it can be explained as Corporation, LLC, Sole Proprietorship, etc.

· K. Blessing noted that he is surprised by the number of times ‘State Technical Standards’ appears, when a year ago EPA did not want to recognize anything the State was doing. He asked if the regulations are accepted, will they stop the surprise, or two-day visits. B. Rohrer responded that they would never relinquish their authority to come down and inspect, but they have spent the past two months in Pennsylvania and are working their way down the Shenandoah, and they are appreciative of the way farming is done in Delaware. L. Hill pointed out that they had commented that once the whole process is done, it is in the Secretary’s hands. 

· Mike Brown: On page 10, 9.5.4.3 does this apply only to those operations that at least need AFO, or will it apply to someone that just has six chickens in the backyard? J. Walls responded that it only applies to large or medium CAFOs, or designated CAFOs.
· J. Elliott thanked the Group for preparing the draft regulation. He added that if the operators do everything that is required in the regulations, he wonders when they will have time to farm. B. Vanderwende agreed that the record-keeping can get quite time consuming.\
· C. Roberts: asked how ‘State Technical Standards’ will work. B. Rohrer responded that they will need to establish that mechanism. It is inherent in the deadline of the regulations. J. Walls added that they need to be in place prior to the deadline and that a lot of the standards are already in practice; it’s just a matter of putting them all together in one place. Ideally, the standards will be presented at the workshops if not at a public hearing with public comments. The BMP booklets will be part of that, as well as the phosphorous site index. B. Rohrer said that based on conversations with EPA, the starting block is the Commission’s BMP booklet; however, stormwater recommendations need to be identified, the phosphorous site index definition has to be revised. The Program will work in conjunction with the University in adopting some of those practices. C. Solberg suggested that the standards should be done prior to any public hearing process, allowing for public comment. J. Walls offered that they could devise a timeline by the next meeting for the development of those standards.
· T. Coleman said that as a Consultant doing site-specific recommendations, it is his hope that annual soil testing will be encouraged, even though a plan can be for 3 years and permit coverage is for 5 years. With regard to a ‘summary of needed nutrients’, if you are doing a 3 year plan and there are changes to the crops, it is very difficult to come up with them. B. Rohrer responded that they have concluded that the State Technical Standards need to address that, and they are thinking of some sort of allocation chart to include some language in the Nutrient Management Plan that says if you are going to grow some much corn over the next 3 years, you need so many pounds of nitrogen to grow that yield. You can almost come up with that standard table that establishes your caps so it gives you the total amount of nutrients you need for that and an approximation of how much of that is going to come from manure or commercial fertilizer. By shifting it to the Technical Standards, there is more flexibility. The real important issue is substantial changes, and there have been long discussions with EPA; the last thing that you want is to have to go through the whole process every time you change a crop. They want to be sure to keep the narrative approach, but at the same time, they have to develop a system that provides some type of allocation that is similar to what the biosolids do for their permits with standard language such as: don’t exceed so many pounds of nitrogen, or don’t exceed so many tons of manure for the following crop production.
· J. Walls said that there are six meetings scheduled with EPA over the next three weeks for them to go over the draft regulations and to propose changes and amendments. Major changes are not anticipated. Secretary Small added that the EPA lawyer wants to go through ‘word by word,’ but changes should be minor wordsmithing changes; the major framework is there. K. Bunting-Howarth suggested putting together a PowerPoint presentation representative of the major concepts, but not specific in language. That would be a way to introduce the regulation’s intent without confusing it with language changes and amendments. D. Baker stated that he would rather have the Commission endorse the regulations before presenting them in a public forum. 
· After further discussion, B. Rohrer provided that there will be a modified draft presented at the April Full Commission meeting, and he would look for some type of endorsement or approval to move forward, maybe in the April timeframe. 
· K. Blessing asked what constitutes a change due to circumstance. He cited this spring as an example, adding that any plans that have been made are pretty much going to be out the window; especially with fields that are site specific with regard to poultry applications. He is concerned with how much leeway they would have before it negates a change in the plan. He feels that the draft doesn’t clarify that. J. Walls responded that the substantial change is really at the discretion of the Secretary, and she agreed that it is very gray. She offered to bring that up to EPA again. If it falls back to the State, it is gray area that the public will be more comfortable with.
· Comments on the draft regulations are encouraged, and will be accepted by B. Rohrer and J. Walls prior to the April 13 meeting.
· Chairman Vanderwende thanked Bill, Jen, and all others that have worked on the draft regulations.
Subcommittee Reports: 

NONE

Administrator’s Report: 

B. Rohrer outlined the Administrator’s Report (a copy of which is attached to the original minutes).

25 Pilot Annual Reports were mailed to operators within the Gravely Branch Watershed, none have been returned yet.

70 Pilot Annual Reports were mailed to operators within the Choptank Watershed, 20 have been returned.

K. Blessing said that he feels the Commission is on the right track with the Watershed approach, and he was hoping for a good response. He added that if all of those farms were rated from best to worst and funding could be set up for the bottom tier to correct their problems, it might be enough to match the TMDL percentage of reduction that is desired. Sydney Riggi put together a scale based on the size of the operation that awarded Continuing Education Credits for those that return the Pilot Annual Report. There was a minimum of one Credit, and more credits were awarded for those operations that are bigger. 

Public Comments: 
NONE

Next Meeting: The next scheduled meeting will be April 13, 2010 at 7:00 p.m. 

D. Baker motioned that the Commission move to Executive Session for the purpose of discussing personnel matters. 

J. Elliott seconded the motion which passed unanimously.

The Commission entered Executive Session at 08:39 pm, under 29 Delaware Code 1000, Sub. B, Sub. 7 Personnel matters.

 The Commission returned to Open Session at 09:13 pm.

Adjournment:
Chairman Vanderwende adjourned the meeting at 9:14 pm. 
Approved,

B. Vanderwende, Chairman

Delaware Nutrient Management Commission
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