State Public Integrity Commission Minutes

February 15, 2011
1. Call to Order: 10:00 a.m.  Present: Chair Barbara Green; Vice Chair William Dailey; Commissioners: Mark Dunkle, Bernadette Winston, Lisa Lessner; Commission Counsel Janet A. Wright, and Administrative Assistant Jeannette Longshore.

2. Minutes: Commissioner Dailey moved to accept; Commissioner Dunkle 2nd; approved. 

3.  Administrative Items:  
(a)  Budget:  H.B. 25 Governor proposed $185.9 for PIC--same as last year. Referred to House Appropriations. PIC’s  budget hearing with the Joint Finance Committee will be Feb. 23, 2011.    (For present status & entire bill, click the link).  

(b)  Other Legislation:  

H.B. 4:  Bars General Assembly members from being lobbyists for one year after leaving office.  Referred to House Administrative Committee.  (For current status  & entire bill,  click the link). 

H.B. 24: Bars General Assembly members, agency heads, Cabinet Secretaries, and the Governor’s staff from being lobbyists for one year after leaving office.  Referred to House Admin, Committee.  (For current status & entire bill,  click the link).

H.B. 5 requires agencies to respond to Freedom of Information Act requests within 15 days of receipt.  Passed House 01/25/2011. PIC normally responds the same day or the next day, so it should have no impact.  (For current status  & entire bill,  click the link). 

(c)  Financial Disclosure Reports:  Due by March 15.  Already have a number of people who have filed.  

(d)  FOIA Requests:  The financial disclosure reports of a Supreme Court Justice going back to 2007 were requested, and provided.  The requestor remitted $4.00, which was deposited and is now part of the State’s general fund.

(e)  Training:  December 
                  12 attendees  - Department of Health and Social Services (DHSS) 

                  37 attendees  - Delaware State Bar Association 

        January 

         49 attendees -  Delaware Economic Development Office (DEDO) .                    15 attendees -  DHSS

  

            Upcoming Training:  

            February 26 – Saturday - Lobbyists

           March 9 (Wilmington) and 22 (Dover) – People from any agency may register.  

   
4. Executive Session:  Commissioner Winston moved; Commissioner Dailey 2nd; approved.  

5.  11-07 – Outside Employment – Requestor asked to be rescheduled.  

6.  11-02 – Jurisdiction -  The Commission was copied on a letter from a citizen to an agency expressing concern about a local government’s decision to not renew an official’s contract.  Commission Counsel drafted a response stating that it had no jurisdiction over the issues raised.  Commissioner Dailey moved that Counsel’s draft be accepted; Commissioner Winston 2nd; approved.   

7. 10-31 Personal Private Interest 
Respondent filed a motion to stay the proceedings until the United States Supreme Court rules on a case from another State dealing with a conflict of interest for an elected official.  Commissioner Dunkle moved that the stay be denied because the case before the Supreme Court does not directly apply as it does not entail the same law or facts, and PIC would have no jurisdiction over constitutional issues.  Commissioner Dailey, 2nd;  approved.    The Commission also was provided with information indicating the confidentiality provisions for complaints may have been violated.  Commissioner Winston moved that a letter be sent to the appropriate attorneys, the respondent, and complainant reminding them of the confidentiality provisions.  Commissioner Dailey 2nd; approved. 
8. 11- 05 – Prior Private Employment
A State employee was recently hired as a Division Director at a State agency where he had worked a little over 2 years ago before leaving the State for the private sector.  In his new job, he heads the agency staff which normally provides a legal position and course of action to the regulatory body.  
Prior to this position, in the private sector he worked for a regulated industry subsidiary outside the State of Delaware.  His employer had contributed to stock funds to his 401(k).  He is disposing of that financial interest.  While working for the company he never represented it, or any of its subsidiaries before his current agency, but did appear before a similar regulatory body in another State.  There would be no actual case proceedings that he dealt with in that position that would come before his agency.  However, he did provide legal advice on one matter where a similar type issue is likely to come up before his agency.  He will recuse.  He also said he handled certain similar regulatory matters out-of-State but the out-of-State decisions were based on the laws, rules and regulations in that State and on the particular case, and any Delaware agency decision on the regulatory matters would be based on Delaware laws,  rules, and regulations and the particular facts of the Delaware cases.  He normally would hand matters over to his Deputy Director if he recused.  However, he also said the agency has some Deputy Attorney Generals assigned to represent staff and advise the regulatory body.  He also said he is aware of his obligations under the Delaware Lawyers’ Rules of Professional Conduct regarding such matters as issues dealing with former clients, confidentiality, etc.  
He said that a controversial matter regarding a subsidiary of his former company had recently come up, but he was not hired until after that matter was completed.  As far as relationships with the company’s personnel, he said he knew the attorney who represents it before his current agency.  However, that is because he formerly worked for the agency before leaving for the private sector.  It is only as a professional relationship.  He said while with the company, he did attend meetings where the attorney was present, but that was because they had the same supervisor, and they never actually worked together because they handled matters from different States.  
Commissioner Winston moved that he be required to recuse until after he has disposed of his 401(K) stock holdings in the company, and that when he needs to recuse, he should delegate to one of the DAGs.  Commission Dailey 2nd;   approved.   
9.  11-03- Nepotism Deborah Wicks/ Patrik Williams –  Commissioner Dailey moved that a waiver be granted because normally it is improper to delegate to an Assistant, but everyone else also comes under the Superintendent and Mr. Williams is the one who normally handles the facilities responsibilities and has experience in that area.  Ms. Wicks must recuse from all matters related to her son, and must leave the room if such matters are discussed.  Commissioner Winston, 2nd ; approved.     NOTE:  As a waiver was granted, this matter is no longer confidential.  29 Del. C. § 5807(a).  The entire opinion is printed below.  
11-03 – Personal or Private Interest - Nepotism

Dear Superintendent Wicks:


The Public Integrity Commission reviewed your request for advice on the hiring of your son, George Wicks, as the Supervisor of Facilities Operations for the Smyrna School District.   Based on the following, we find an appearance of impropriety because:  (1) your presence at the Board’s meeting when it approved hiring your son should not have occurred; and (2) you plan to delegate supervision of your son to your Assistant Superintendent.  However, we grant a waiver for that delegation, and provide guidance for complying with the law.  

I.  Facts


Patrik Williams, Assistant Superintendent, is responsible for facilities operations, and the facilities supervisor reports to him.   He explained why, and how, the job of Supervisor of Facilities Operations was created.  He said the head of facilities retired in June.  At that time, only one person supervised all facilities and their operations.  At the time he retired, he had been working seven days a week; 12-16 hours daily.  He thought the job needed another person.  Mr. Williams, as part of his duties related to facilities, considered his input in the context of the District’s expansion. Specifically, it has increased the size of Smyrna Middle School by 50%, built Sunnyside Elementary, doubled the size of Smyrna High School, built a central HVAC plant, and is now heavily involved in constructing Clayton Intermediate School.  The existing and on-going expansion would continue the increased work load on a single person.    He began to look at how other districts that were expanding were meeting their needs regarding supervision of facilities.  He learned that districts with similar growth rates had expanded their team to have at least two “plant” supervisors.   He obtained some job descriptions from those districts. He found that Appoquinmink offered two that most closely resembled your District’s needs.  He modified them to more closely match that need.  


You knew he was working on this, and that he was going to the School Board to see if it would approve a change to split the existing “Supervisor of Buildings/Grounds” into two positions:  (1)   Supervisor of Facilities—HVAC/Lighting/Controls and (2)  Supervisor of Facilities—Operations.  Mr. Williams sought your counsel during this time.  


On November 17, 2010, Mr. Williams made his presentation to the Board.  The plan was to keep the present HVAC Supervisor in the first position, and advertise the second position.  You apparently were present as you a member of the School Board as the Board’s Executive Secretary, but you cannot and did not vote.  The Board told him to proceed, with a few minor modifications to the proposed posting.    


He worked on the posting and discussed it with you.  He said you and he sent the revised posting to the individual Board members.  They did not have any suggested changes.  On November 22, 2010, the new position was posted on the District’s web page.  You said that around the end of November, you told your son about the job.   The job announcement closed on December 7, 2010.  


Five people applied. Two applicants were not qualified. Mr. Williams scheduled appointments for applicants to meet the hiring panel.  Mr. Williams said he did not know your son, and the first time he ever spoke to him was to set up the appointment.  The hiring panel consisted of Mr. Williams; the principals of Smyrna and Clayton Elementary Schools, and Smyrna Middle School; the Chief Custodian of Smyrna Middle School because he would work for the person selected; and Human Resources Specialist Todd Seelhorst.  George Wicks was unanimously rated as the top candidate.  His name was presented to the Board at its December 13, 2010 meeting, a meeting you attended.  The Board approved his selection.

II.  Application of Law to Facts – Financial Interest
State officials may not review or dispose of matters if they have a personal or private interest.  29 Del. C. § 5805(a)(1).  A personal or private interest automatically exists if:  “Any action or inaction with respect to the matter would result in a financial benefit or detriment to accrue to the person or a close relative to a greater extent than such benefit or detriment would accrue to others who are members of the same class or group of persons.”  29 Del. C. § 5805(a)(2)(a).  

No facts suggest your son received a financial benefit or detriment that others applying for the job would not have received.  

However, that is not the end of our inquiry.  

III.  Application of Law to Facts – Personal Relationships 

Independent of the automatic conflict if a close relative would receive a benefit or detriment greater than others, the law separately provides that State officials may not review or dispose of matters if they have a personal or private interest.  29 Del. C. § 5805(a)(1).  This allows consideration of conflicts that do not necessarily entail a financial benefit, but encompass close personal relationships.  Shellburne, Inc.  v. Roberts, 238 A.2d 331 (1967)(alleging official had a conflict because of his personal relationships with applicants; they were not relatives, but Court found the allegation of close relationships sufficient to raise an issue of fact).    
Delaware Courts have held that "the decision as to whether a particular interest is sufficient to disqualify is necessarily a factual one and depends upon the circumstances of the particular case." Prison Health v. State, C.A. No. 13,010, V.C. Hartnett (June 29, 1993) (citing Van Itallie v. Borough of Franklin Lakes, 28 N.J. 258, 146 A.2d 111, 116 (N.J. 1958).  

In Prison Health, a State employee was not on the selection board that picked a contract applicant, but was at a meeting where the board’s recommendation was discussed.  He asked three questions, but did not vote.  His wife was an employee of the company that was recommended and selected.  The Court found his participation was indirect and unsubstantial, but said the conduct was improper.  However, the Court did not find the conduct sufficient to set aside the decision.  

Here, you did not write the job description as it was primarily adopted from existing descriptions of similar jobs in another district.  You did not participate in the Board’s decision to approve the split positions; or serve or participate at the hiring panel meetings; or participate in the Board’s vote to approve hiring your son.  However, you did discuss the position and reviewed the job description with Mr. Williams, and you were present where your son’s hiring was approved.  

Your participation appears to be less than that in Prison Health.  However, we must still look at whether, at the time you discussed the position and reviewed the job description, you had a personal or private interest. The position description was worked on in November, and was posted November 22, 2010.  You said you told your son about the job in late November.  You are entitled to a strong legal presumption of honesty and integrity.  Beebe Medical Center, Inc. v. Certificate of Need Appeals Board, Del. Super., C.A. No. 94A-01-004, J. Terry (June 30, 1995) aff’d., Del. Supr., No. 304 (January 29, 1996).  Thus, we presume that when you worked with Mr. Williams on the job description you did not know if your son would be interested; if he would apply; etc.  We also note that State employees are not barred from telling people, even a close relative, a job is open, even if a conflict exists.  That is because it would not constitute “reviewing and disposing of a matter” that would “tend to impair judgment.”  A “matter” is considered “ministerial” when nothing is left to discretion or judgment. Darby v. New Castle Gunning Bedford Education Assoc., Del. Supr., 336 A.2d 209, 211(1975).  If a matter is merely “ministerial” the presence or absence of a conflict of interest is immaterial.  Id. It was public knowledge that the Board had decided the jobs could be split; and that posting was to occur after some minor changes the Board requested on November 17, 2010.  Telling him of an opening when it was public information is not reviewing or disposing of a matter in an official capacity, misusing confidential information, or giving him any preferential treatment.  
Thus, we find no actual violation.  However, the law is not limited to just actual violations.  It also addresses appearances of impropriety. 

IV.  Application of Law to Facts  - Appearance of Impropriety

State officials shall endeavor to pursue a course of conduct which will not raise suspicion among the public that the official is engaging in acts which are in violation of the public trust and which will not reflect unfavorably upon the State and its government.   29 Del. C. § 5806(a).  In other words, the conduct is to “instill public confidence in its government.”  29 Del. C. § 5802(1).
 This is basically an appearance of impropriety standard.  The test for appearances of impropriety is if a reasonable person, knowledgeable of all the facts, may still believe the employee could not perform their duties with honesty, integrity, and impartiality.  In re Williams, 701 A.2d 825 (Del., 1997).
We have two concerns about the appearances raised in this particular case.  

First, even assuming you did not know your son was interested in the job until late November, you did know at the time of the December Board meeting.  While you did not participate in the approval vote, you were present.  In interpreting a federal ethics provision, it was noted that when the purpose is to instill public confidence in the government, improper conduct may include even “passive action.” United States v. Schaltebrand, 11th Cir., 922 F.2d 1565 (1991).   The Schaltebrand Court said that “mere presence can possibly influence government colleagues.”   The statute states that you are not to “review” or “dispose of” matters, which means you are to recuse.  It does not specifically state that you are to leave the room.  However, had advice been sought from this Commission prior to any action, we would have advised you to leave the room during any discussion and voting.  That would help assure the public that your Assistant Superintendent and the Board had the comfort and security of being able to speak freely.  
Second, you want to delegate administrative responsibility over your son to Mr. Williams.  We understand that the Assistant Superintendent has always handled the facilities aspect, making him the logical candidate for delegation.  However, we noted in other decisions the concerns that may arise when an official has a conflict and the responsibility for the decision is handed down to someone working for the official.   Those concerns were that if the employee does not perform as the supervisor desires, there may be retaliation or conversely, there may be preferential treatment with respect to working conditions, hours of employment or otherwise relaxed enforcement of the rules.  Commission Op. No. 02-23 (citing Belleville v. Fornarotto, 549 A.2d 1267, 1274   (N.J. Super., 1988)).  
The public might not understand why Mr. Williams, who works for you, is supervising your son.  That is especially true because it might be read as contradicting some of our prior decisions.  See, e.g., Commission Op. No. 02-23 (holding that it would not be a sufficient cure for a conflict for a Cabinet Secretary to delegate her decisions to her Division Directors).  That case may be factually distinguishable, but we will not attempt to do so at this point. Rather, we rely on a case decision where the Court first found that there was no “financial interest” under 29 Del. C. § 5805(a)(2)(a), just as occurred here.  SEQ CHAPTER \h \r 1Harvey v. Zoning Board of Adjustment of Odessa, C.A. No. 00-04-007CG, J. Goldstein (Del. Super., November 27, 2000) aff'd.,  781 A.2d 697 (Del., 2001).   The Court went on to find that although there was no financial interest, it would be “prudent” for the officials to recuse because close relatives were involved.  Here, you are going to recuse.  In Harvey, they could not recuse so the Court held that by “rule of necessity,” they could participate.  Here, only by applying the “rule of necessity,” could we allow you to delegate the responsibility to Mr. Williams to supervise your son.

Because of that we discussed at length the School District’s “chain of command.” The bottom line was that anyone who would oversee your son has a direct connection to your position just like Mr. Williams. Moreover, that would require a change to remove Mr. Williams from any duty for facilities, and impose a new duty on anyone else selected.  On the positive side, you cannot fire Mr. Williams as that must be done by the Board, so that type of retaliation if he did not do as you suggested appears remote.   We combined that with the strong legal presumption that you would not engage in such conduct.

We also weighed the public concern against the Code’s other purpose.  It says: “It is both necessary and desirable that all citizens should be encouraged to assume public office and employment, and that, therefore, the activities of officers and employees of the State should not be unduly circumscribed. “  29 Del. C. § 5802(3).  

To achieve that purpose, the law does not bar relatives from State employment. Rather, their relatives may not review or dispose of matters related to them.   29 Del. C. § 5805(a)(1).  Here, you can recuse, but the delegation to your Assistant may still raise public suspicion that the conduct appears improper.  As it would appear improper, we then considered whether to grant a waiver.   
V.  Application of Law to Facts  - Waiver
A waiver may be granted if there is an “undue hardship” on the applicant or the agency.  29 Del. C. § 5807(a).  “Undue” means “more than required” or is “excessive.”  Commission Op. No. 97-18 (citing Merriam Webster’s Collegiate Dictionary, p. 1290 (10th ed. 1992).  

Here, nothing suggests any hardship on you.  However, for the School District, the public purpose of encouraging individuals to seek employment with the government, in this particular case, would be nullified, if no waiver were granted.  That is an extreme consequence when the actual conflict can be cured by recusal, and the only obstacle is in delegating because you are the person at the top of the chain of command.  If a waiver were not granted, it could appear that this Commission is trying to graft onto the statute an exception that does not exist.  The law requires recusal.   29 Del. C. § 5805(a)(1).   It has no exception saying relatives of those at the top cannot seek State employment in an agency where their relative works.  Where the legislature is silent, additional language will not be grafted onto the statute because such action would, in effect, be creating law. Goldstein v. Municipal Court, Del. Super., C.A. No. 89A-AP-13, J. Gebelein (January 7, 1991)(citing State v. Rose, 132 A. 864, 876 (Del. Super., 1926)).  Creating law is not within our purview.  The General Assembly would have to make that decision.

As a result, we decided the responsibility can be delegated to Mr. Williams.  However, any issue he, or others in the District, may have with your son cannot go through you for any purpose.  You must “recuse from the outset” and not make even “neutral” and “unbiased” statements.  Beebe, supra. If a matter comes to your attention, you are to refer it to Mr. Williams without comment.  If at a Board meeting, staff meeting, etc., any issue arises regarding your son, you are advised not only to recuse but to leave the room to avoid even “passive action.” Schaltebrand, supra.   
Mr. Williams is to address the matters without involving you in any way.  He is to go directly to the Board, minus you, on any appropriate matters pertaining to Mr. Wicks.  

Additionally, you are to insure that in addition to Mr. Williams, your staff and the Board are aware of these restrictions.  This insures that Mr. Williams, or any other District employee, have the comfort and protection to speak freely. 

Further, as a waiver is granted, this opinion becomes a matter of public record.  29 Del. C. § 5807(b)(4). This is an additional measure toward instilling the public’s confidence.  It gives further assurance of compliance as the public will know of the restrictions.  

Finally, we note that this opinion is limited to the particular facts of this case.  29 Del. C. § 5807(a). It is not authority for an open season on waivers for senior level officials to hire and/or supervise relatives.  

VI.  Conclusion
We find that your peripheral involvement of being present when the Board decided to approve your son’s hiring created an appearance of impropriety that could have been avoided.  We also find that delegating administration of your son’s position to Mr. Williams would raise an appearance of impropriety because Mr. Williams reports to you.  However, to serve the purpose of encouraging citizens to take government employment, the “rule of necessity” is applied, and we grant a waiver, allowing you to delegate to Mr. Williams the responsibility over your son, George Wicks, under the restrictions and procedures identified in this opinion.  

10. 11-06 – Outside Employment – A State employee filed a disclosure that she seeks outside employment with a vendor that contracts with her own agency.   In performing the private work, she would have to deal with another Division in her agency, e.g., reporting to it about her private clients; meeting with members of that Division to review cases, etc.   The Code bars State employees from representing or otherwise assisting a private enterprise before their own agency.  The Commission dealt with a prior case where another employee from this same Department also had private employment with this same vendor and the Commission found it violated the Code.   It is required to strive for consistency in its opinions.  Commissioner Dunkle moved that it would violate the Code.  Commissioner Dailey 2nd; approved.  
11.  Out of Executive Session:  Commissioner Dailey moved; Commissioner Dunkle 2nd; approved.

12.  Next Meeting:  March 15, 2011

13.  Adjournment:  Commissioner Dunkle moved; Commissioner Vanderslice 2nd; approved. 
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