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Minutes of the Full Commission Meeting Held June 15, 2010 
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This meeting was properly notified and posted as required by law. 

Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

Approval of Minutes:
B. O’Neill motioned to approve the minutes from the May 11, 2010 Full Commission Meeting.

L. Hill seconded the motion which passed unanimously.

Discussion and Action Items:
Review Proposed CAFO Regulation Promulgation Process and Public Workshop Feedback

Chairman Vanderwende introduced Mark Davis, who gave the following overview:

· Commissioners were provided with a copy of a CAFO Timeline.

· The only change on this timeline is June 8 was changed to June 15; otherwise, it is the same as before.

· Still on target for a public hearing on July 20.

· Review public comments in August.

· Submission of final regulations in September, to be effective on October 11, 2010.

· There were pages of public comments after the workshops.

· Jen Walls, Mark Davis, and Rob Underwood went through and responded to the comments.

· There were some changes made to the regulations after the comments were read.

· There were also comments made by State and Federal agencies.

· Those comments were more formal, and were made in writing.

· Any comments submitted in writing were responded to in writing.

Review Proposed CAFO Regulation Update

Mark Davis introduced Secretary Kee, who provided the following overview:

There was a handout provided with proposed changes from May 12th which lists changes by title 

There are 69 changes which were the result of public, State and Federal comments.

· Some are technical, wordsmithing in nature, while others are major changes.

· The newest Draft Regulation is on the website and people can check them at their leisure.

· Some of the highlights of the changes are:

· The linear rate type of nutrient management system was added;

· A stockpiling definition that reflects the 14-day issue was added, as was temporary field staging;

· Page two of the handout includes other definitions;

· A lot of the wording changes refer to the State Technical Standards, 10 or 12 new Standards need to be written;

· Page three contains Section 9.5.7.1.7.1.11 – deals with the Annual Report and confidentiality, and EPA, the Commission, and the State have agreed that when it comes to reporting yields, there will be a checkbox that states: yes, my yields met or exceeded expectations or, no they did not;

· January 12, 2010 minutes provided no stockpiling in the application area for greater than 90 days, and not covering stockpiles;

Further discussion brought forth the following bullet points:

· Past drafts will be referred to in an attempt to reconcile that if an operator has a stockpile in the production area and could not move that pile due to wet weather or other circumstances, he would be in compliance if he covered the pile on the 15th day;

· In Title 3, Chapter 22 ‘nutrients’ is defined as nitrogen, nitrate, phosphorous, organic matter, and any other elements necessary or helpful to plant growth. But, the Commission does have the broad jurisdiction to follow that definition and to regulate those things; and certainly DNREC does. So, it is a policy question for the Commission as to whether or not specific nutrients should be regulated. 9.5.6.1.3.7 talks about determining the application rate of nutrients and the two subsets that follow only deal with nitrogen and phosphorous;

· High phosphorous soils require a vegetative buffer, and otherwise only an application setback is required;

· R. Baldwin questioned why Delaware is not offering the same proposal as Maryland with regard to new point sources. Jen Walls said that they are, and that they would become part of the State Technical Standards. She added that Maryland does not have the two-year storm in their regulations; it is part of their State Technical Standards. She also said that their State Technical Standards have not been approved by EPA, they are currently under review. She said that the language of the document could be adjusted to align with the intent. Secretary Kee clarified that the Maryland two-year proposal could become part of the Delaware State Technical Standards, and then the regulations would refer that two-year point and the connection would be to our State Technical Standards; if this refers to that. Jen Walls said that page 48 9.5.8.1.1.1states ‘unless otherwise provided in an applicable’ and she feels it should say approved, ‘New Source Performance State Technical Standard that heeds the definition of New Source as provided in these regulations’. R. Baldwin cautioned that Regs trump Standards and Law trumps Regs; 

· Total acres owned, licensed or leased only refer to that land that is ‘subject to the animal waste management plan or the nutrient management plan’; 

· T. Keen said that page 19, ‘the outcome of a field-specific assessment for the potential of nutrients transported from each field.’ He questioned the meaning of that phrase. Jen Walls said that she thinks that is the risk assessment. C. Solberg said the only assessment he would be aware of would be the Phosphorous Site Index. Jen Walls said she thinks the statement came from the Federal regulations. The risk assessment was just in the production area. Sally Kepfer said that she questioned this as well since they don’t do a nitrogen and a phosphorous risk assessment. Mark Davis and Jen Walls both stated that they will look into this;

· K. Blessing asked on page 51, 9.1.2.1.1 dealing with notification – “in a newspaper with general circulation in county, city, or town in which the discharge is located.” He assumes the word discharge is in reference to the applicant or permitee. He has a problem with the word discharge in that context. He would like to see that word change to the applicant’s CAFO, or anything other than discharge;

· K. Blessing said that on page 27, dealing with notification there is a “discharge of pollutants.” 9.5.7.1.2 is where you actually call somebody, DNREC or the DDA. He has problems with the word discharge. And he wants to know why the CAFO operator has to contact both agencies. K. Bunting-Howarth said that she assumes it is because of the current promulgated regulation. She assumes that DDA’s number is not a 24-hour number, while DNREC’s is. C. Solberg added that DNREC cannot decline its Chapter 60 obligations to respond to a discharge, or an actual event of pollution. This is emergency notification; 

· B. O’Neill questioned the Federal definition, or Clean Water Act definition of “waters of the State,” which does not include under the ground, while the NPDES definition does include under the ground. Jen Walls stated that she did compare the “waters of the State” definition to the “waters of the US” definition, and to her recollection they were the same. She added that the only difference in definition related to wetlands. But, she will check for “under the ground” in that definition. K. Bunting-Howarth added that the definition of “waters of the State” was a negotiated definition from several years ago; 

· Section 9.5.6.1.1.5 requires that the owner-operator would have to sign the plan, and sign a certification that they will implement that plan. It becomes part of their CAFO permit application. This language is from the ’99 regulations; 

· Sections 9.5.6.1.2.4 and 1.2.5 provide that irrigation systems should show up on a map or aerial photograph; DDA will identify where these systems are by latitude and longitude, and that information is to be kept on file and does not have to be part of the plan;

· There is a draft of the CAFO application, but it is not that different from the current application, there are just a few additional requirements. The application will be part of the State Technical Standards, which the Commissioners will see prior to adopting the new regulations;

· Provided that there are no substantial changes (such as size of house, etc.), if a house goes down and the operator wants to rebuild with no prior discharge or mortalities, he would be permitted to rebuild without going back through the whole process;

· For certain things, such as certifications and other core issues, the Commission has authority over the Secretary of the DDA. It becomes murky when dealing with DNREC’s authority over Federally regulated programs. These regulations are a hybrid of the Nutrient Management Commission’s authority, the Department of Agriculture’s authority, and DNREC’s authority. For example, the Nutrient Management Program Administrator reports directly to the Commission, not to the Secretary of the Department of Agriculture, although the Program is housed within DDA; 

· K. Blessing stated that with regard to the workshops, he was approached by several people about the continuity with changes in department heads. He said that they still have to be able to justify what they set up, and have it carry through those changes. He said this Commission is the safeguard and they have to ensure it as such. D. Baker said that if they had an appointed Secretary that did not share their views and was making adverse rulings, would they be at the meeting tonight? There would be no Commission, it would cease to function;

· D. Ormond: “Commissioner Keen was asking about page 19 – 9.5.6.1.3.7.3.1, the outcome of the field specific assessment of the potential of nutrient transport from the field. This is verbatim in Section 122.42e5iX-this is word for word, coming right out of the Federal regulations”;

· Ed Jestice: “Correct me if I’m wrong, but in the 25 years (inaudible), there is a provision if you’re growing ducks, for allowing of some discharge. That’s the only animal feeding that’s permitted any discharge. You have zero discharge for your swine, poultry, dairy, in such an event. But that’s never happened; or I don’t see it. But it was brought to my attention last week, and I was just wondering if there was any way that could be addressed, or if I’m totally wrong.” Jen Walls stated that it is addressed in that there is an allowable discharge above zero for ducks. She doesn’t know why that is. It is classified in the Federal language, and they copied it verbatim. When she questioned EPA, she didn’t really get a response. Secretary Kee agreed with Ted Bobola, who said that it could be because ducks are raised along streams and other waterways. Catastrophic rules help with things like flooding, etc.

· Ed Jestice: The word “pollutants” has such a broad definition. Is that going to be part of the law as it is throughout the document? Jen Walls answered that it is coming from the Federal language, but where it didn’t make sense, it is not used. K. Bunting-Howarth added that she thought the old CAFO regulations talked about pollutants. She said that is one of the discussions being had with EPA…are we talking about discharges, or discharges of pollutants? The Clean Water Act talks about CAFOs and discharges of pollutants. There is a definition of pollutants in the existing State CAFO regulations, and it is being modified for this set of regulations. Secretary Kee added that pollutants are defined as almost anything, but the regulations regulate nitrogen and phosphorous with regard to nutrient management plans and farm operations with manure application. 

· Mike Brown: “Just a question based on this discussion. Does anyone feel that if you change the definition of pollutant to N & P, that that would be a deal breaker with EPA?” Jen Walls said that the current definition is different than the Federal definition of pollutant. Mark Davis added that they actually didn’t like the word “degraded” in there and there was arguing about that. K. Bunting-Howarth added that a pollutant is bad for water, but doesn’t necessarily degrade it. She thinks EPA didn’t want to have to argue the meaning of “degrade” in the definition. D. Ormond added that with regard to the linear rate approach, the Federal language is saying nitrogen and phosphorous. 

· Ed Jestice asked when the public will see State Technical Standards. Mark Davis answered that they will be ready for the public hearing, adding that they don’t have to go through the same kind of public comment that a regulation has to go through. They also do not have to be promulgated at the exact same time that the regulations are. EPA wanted to see that the process was moving along together. The public will have ample time to comment on the State Technical Standards. D. Baker added that at the last meeting he requested that the Commission allow input from others, to prevent standards that are not practical in application. Mark Davis clarified that the Standards will be available for public review after July 20, and stated again that they do not have to be promulgated like a regulation. There will be time in August for public review before they are final, and they can always be revised without a whole public comment period and that process. They do not have to be attached to the regulations when submitted to the Registrar;

D. Baker motioned that the Commission approve the Draft Regulation discussed this evening with the changes that will be referenced in the minutes of the meeting having been made, as well as technical adjustments having been made, and that all adjustments to the regulations will be consistent with Federal regulations, and with the recognition that the Commission will still have an opportunity to approve the final regulation through DNREC to the Registrar at the September meeting.

B. O’Neill seconded the motion …

Secretary Kee confirmed with Shawn Garvin of EPA and others that “if the September deadline is not met, the five-year CAFO permits will run out. There are elements in EPA that will say what’s going on in Delaware, and they would have the right to come in and run Nutrient Management regulations in Delaware. In addition, it would negate all of the hard work and some of the good workable points that have been gained in these discussions and negotiations. They could go out the window and things like the staging and the setbacks and the confinement area and all that production confinement area could all go away, and we’ve lost that. And the third one is, without permits our growers and therefore, our industry would be subject to lawsuits from third parties. And all of that is very real, and I have to tell you that I just wanted to confirm it for myself, so each of those three points and I said them one by one, the Region III Administrator for EPA…and after I said one, I would say ‘is that a true statement’, and he would agree that’s a true statement. So, we’re not making this stuff up; and I know no one believes that. But it is very real that we meet these deadlines or else all those three things happen. EPA can come in and run the Program, the gains that we’ve made can go away, and what is really worrisome is that our growers become subject to third party lawsuits. As I understand it, that’s a point of law and a fact of this life.”

Bill Vanderwende: “It also opens back up to EPA inspections.”

Secretary Kee: “And just to give some insight, this group of people … not me, but Mark and Bill Rohrer, Laura, and Dave, and everybody that’s been involved working on this including a lot of people … we and they right now were, four months back, so we’re working on four or five months extended time, and EPA recognized that; but EPA was very clear that as those permits run out in September, we have to have this progress and this plan in place, or those things happen. And I am not trying to explain EPA’s thinking, or way of life; but, it is a fact that there are people at high levels in EPA, that the minute that we might stub our toe or fumble something, it would be out of the hands of the local people we are working with; it would just open a door for EPA to do all those things. So, we’re working on an extension, and the extension time is coming to a close.”

K. Blessing: “This has been a thorn in my side ever since it’s been brought up. But, in February when the mandate was put out in front of us, and out in the farming community there was a lot of uneasiness to say the least, but attending these workshops … I went to two of them … and only one voice spoke out against it, the rest of them had resigned themselves to the fact that this is something they had to do. But the thing that was the final point that he mentioned was that the protection that you get from the frivolous lawsuits … the fact that somebody can make a phone call and jeopardize an operation, and once that phone call is made there has to be a response. And just that aspect of it, plus the comments made to me from farmers; this goes against everything that I’ve considered up until prior to the workshops. But, I’ve had a change of heart since the last vote about the workshops because of the people that were there and what they presented. And I can no longer argue the point from where I stood a month ago.”

There was a call for a vote on the motion on the floor. The vote was unanimous, the motion was passed.

There was a meeting about the State Technical Standards, and assignments were made with resources available throughout the State. Everybody is working on little areas of the assignments and the next meeting of the group is on the 24th of June, and then the 8th of July. At the June 24th meeting (9:00 a.m.), they will begin to put everything together, and get it formatted. The BMP document that exists now, serves as the skeleton for the State Technical Standards; it just has to be expanded. Each practice has to stand alone, and not just be a paragraph; it has to be more fleshed out. And there are additional State Technical Standards that have to be written, like recordkeeping; more templates to help the producers implement the CAFO regulations without as much trouble as it would be if they didn’t have that document for guidance. It’s still going to be a lot of work. Anybody’s help would be welcomed, as it would help to speed up the process. The makeup of that Technical Standards Committee is Commission members, NRCS, the University of Delaware, DNREC, DDA, and there may be some other agency represented there as well. Probably 50 out of the 62 are already intact, and each of those 50 needs review and some revision or updates. There are about 12-15 that need to be written from scratch. 

Discuss Online W-9 Process 

Bob Coleman provided the following:

· The State has made changes to the way it compensates all State employees as well as members of the Commission that are State employees;

· All State employees must file a W-9 online;

· The Commissioners were provided with a copy of a cover letter letting them know the rationale for making this change;

· The cover letter also provides the URL address for where to go to obtain the W-9;

· The second handout provided displays what will be seen when the document is brought up online;

· In order to be compensated for the June meeting (and all that follow) the Commissioners must complete the online process;

· For any Commissioners that do not have computers, or are not comfortable with the online system, Bob Coleman offered to meet with them to complete the form online;

· The online process takes about 24-hours before the Commissioner will actually be registered in the system;

· From this point forward, instead of being sent a paper check for mileage reimbursement, etc. funds will be direct-deposited into the Commissioner’s bank account;

· There is no return verification that a Commissioner has been registered, but he can place a call to the number provided by Bob Coleman;

· The Commissioners are welcome to fill out the form and send it via email to Bob Coleman; however, he suggests that they make an appointment to see him in the office so that he is not privy to private information;

Review Jan. 12, 2010 Full Commission Minutes RE: Changes to Certification Regulations (a copy is attached to the original minutes)
Pages one and two of the January 12, 2010 minutes were distributed to the Commissioners and the following discussion took place:

· The Commissioners voted to make changes to the Certification Regulations on January 12th;

· Bill Rohrer and Dave Ormond worked on the wording of this change;

· The change was approved unanimously by the Commission;

· Basically, it changes the time restrictions on outdoor storage in the application area;

· It is now limited to 90 days, except on a case-by-case basis;

· The initial intent was to promulgate this regulatory change alongside the CAFO regulatory changes;

· Change in personnel prevented this from happening;

· A timeline was presented: Delaware Nutrient Management Program Certification Regulation Development Timeline;

· The issue will be discussed again at the next Commission meeting;

· There is a proposed outreach program to take place during the State Fair;

· Workshops, if needed, will be scheduled in August;

· A public hearing will be scheduled on September 20;

· Review of public comments will take place in October;

· Submission of final regulations will take place in November to be effective December 11, 2010;

· This was a requirement of EPA with regard to temporary storage, the Commission agreed to 90-day storage for everyone;

· The 48-hour stipulation present on January 12th has since been changed to 14 days for uncovered outdoor storage and needs to be stricken;

· The definitions will need to be reworded somewhat to match what is present in the CAFO regulations;

· To allow that all producers in the State have the same requirements, this cannot go only in the State Technical Standards which apply only to CAFOs;

· M. Davis will make the changes and have them sent out in the next packet prior to the next Commission meeting;

· The timeline is agreeable to the Commission. 

Subcommittee Reports: 

B. O’Neill gave the following overview of the Personnel Subcommittee meeting:

· The purpose of the meeting was to discuss filling the vacant position;

· There were six applicants that were chosen for interview;

· The interviews will take place on Monday, June 21st and Tuesday, June 22nd;

· Out of those interviews, hopefully one candidate will be chosen to become the next Nutrient Management Program Administrator;

· The Personnel Subcommittee will decide on the choice, which will be brought before the Full Commission for approval;

· The Full Commission will vote on whether or not to approve the candidate choice during the July 13th meeting;

· If there is not an acceptable choice, the position can be readvertised.

Administrator’s Report: 

M. Davis outlined the Administrator’s Report 

DNREC has asked to come to the July 13th meeting to give a presentation on the Watershed Implementation Plan, which is a Chesapeake Bay initiative involving TMDLs. Each state will be required to come up with its own Watershed Implementation Plan. 

Secretary Kee: “There is real interest out there about an educational outreach task force kind of effort, and Farm Bureau is interested in this, a legislator or two is interested. He was asked by Ed Jestice of the Farm Bureau, to draft up an MOU relative to a group of people that would work toward, later in the summer and fall months, of educational programming to talk about what these CAFO regulations are and to help growers understand them better. Basically, the thinking is some Commission members, people from DDA, DNREC, DPI; because those are some of the larger groups that are involved. This group would work with the Commission and all the groups to figure out a strategy of how to get the word out. And it’s unclear right now whether this would be an MOU just between the groups, or if the legislators are thinking about a resolution or something. The intent is to enhance the educational efforts.”

Ed Jestice: “Throughout this whole process, I understand the decision of whether a farm is a CAFO or not a CAFO. So where do we go from here? I’ve asked that question at the public meetings and I don’t get an answer on how they operate after they become a CAFO. Yes, I can read the Federal documents to determine if I am a CAFO, but how do I run my farming operation a year from now? That’s the question.”

Laura Hill: “Won’t that be based on your Nutrient Management Plan; won’t that be the guideline?”

Ed Jestice: “But, the Technical Standards aren’t written, the rules aren’t written, and that’s what this would be about. I understand that’s all this has been about, new CAFO or non CAFO. But, how do I operate 6 months after, a year after I become a CAFO?”

Carl Solberg: “Ed’s making an important point. In the beginning, we spent a quarter of a million dollars implementing the information, education side of getting the certification underway. A quarter of a million dollars had been set aside for that. I don’t know where that is now, but it’s still quite a bit of money to keep continuing education credits. And now we’ve got 340 or 350 CAFOs; are they all informed so they can achieve success? We actually have a new cost center and we don’t know what that cost center looks like right now, but we need to at least commit to a process to finish out (inaudible) six months, a year, two years from now we’ve got good cooperation, good compliance and we don’t have people failing to execute the requirements, fulfilling their plans as they change in the context of the production area, as intensive as these documents are. But we do have a new area of education to look at and I’m beginning to think about how to make that information available.”

Secretary Kee: “And as I said to Ed and others, at some point this will become all about education, to pick up on Carl’s point. And Ed, whether it’s a resolution or MOU like you were saying the other day, a resolution runs out on Election Day. So, one of the problems always has been with deadlines; so from that point of view, an MOU makes sense. So anyway, something may evolve here and I hope however it works out; an educational program, an enhanced educational outreach involving the different groups that can do this is not a bad idea.”

Ed Jestice: “I think Carl had a good point. I don’t think we have to (inaudible).”

Mark Davis: “There’s $221,000 budgeted for education and outreach in 2010, and that budget kicks over in July.”

Secretary Kee: “It’s less. But there are reasons why it’s less. But frankly, I don’t want to say we need $180,000 to run a first class educational program to get the word out to this community. We need some money. A lot of that educational money, the last few years has been supporting research with Dr. Hansen and Dr. Binford; and that’s the science that gave us the ammunition on staging for one thing, and setbacks another. So there are some resources to do it; but I think what will galvanize that effort will be people coming to the table to develop the type of educational outreach and being able to answer people’s questions. Don’t you agree with that, Ed?”

Ed Jestice: “Yes. I know it’s going to be educational and I think DPI (inaudible).”

Public Comments: 
NONE

Next Meeting: The next scheduled meeting will be July 13, 2010 at 7:00 p.m. and there will be a special meeting on 
July 20, 2010 at 7:00 p.m. which will be the Public Hearing.

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:55 pm. 
Approved,

B. Vanderwende, Chairman
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