    State Public Integrity Commission Minutes

May 17, 2011
1. Call to Order: 10:00 a.m.  Present: Chair Barbara Green; Vice Chair William Dailey; Commissioners: Mark Dunkle, Lisa Lessner and Wilma Mishoe; Commission Counsel Janet A. Wright, and Administrative Assistant Jeannette Longshore.

2.  Minutes: Commissioner Dailey moved to accept; Commissioner Dunkle 2nd; approved. 
3.  Administrative Items:  
a. Previous Training:  April 26, 2011 – DHSS - 21 attendees

                                      May 5, 2011 – DNREC - 10 attendees

              Upcoming:    May 17, 2011 - Presentation to Dover Rotary        
                                    Club – 6:00 p.m.

June 17, 2011 – Delaware Health Information          Network Board – New Castle County – will only have about 45 minutes for the 3 hour 
class. 
Counsel is working with the Commissioner of Insurance’s office to set up training – wants only ½ session.

b. Dual Employment Audit -   The Auditor’s office completed its annual audit of State legislators who hold second jobs with the State to see if they were paid by two tax-funded agencies for overlapping hours.  29 Del. C. § 5823.   The time records of 7 House members and 2 Senators were audited.  No action was referred to PIC.  The report is available on the State Auditor’s web site . 
         c. Lobbyists: Five (5) lobbyists had their registration cancelled for failure to file a quarterly report. They cannot lobby again until they have filed all required reports. 29 Del. C. § 5837(c).   Update:  As of June 15, 2011, only 1 lobbyist has not filed. The others were reinstated after filing.  
4. Executive Session:  Commissioner Dailey moved; Commissioner Mishoe 2nd; approved.  
5. 11-20 Complaint – A citizen sent an e-mail to several State offices people complaining about a local government.  PIC was copied. Some allegations pertained to election matters.  That is not within the Commission’s jurisdiction. See, 15 Del. C., Election Laws. The other allegation pertained to nepotism. The statute provides that officials may not review or dispose of matters where they have a personal or private interest. 29 Del. C. § 5805(a)(1).  However, complainant gave no facts no facts on whether the related individuals had oversight over each other.   The Commission Rules require complainant to identify the section allegedly violated, and give the facts pertaining to that allegation. Commission Rules § IV. HEARINGS AND DECISIONS ¶ (C).  Also, the e-mail was not a sworn complaint as required by law.  29 Del.  C. § 5810(a).  Commissioner Dailey moved to dismiss as it was not a sworn complaint and does not provide any facts regarding the claim; and that complainant be provided with the statute and rules if he wants to refile.  Commissioner Dunkle 2nd; approved. 
6.  11-22 - Jurisdiction 

A private citizen apparently had some bad experiences with long term care facilities in New Jersey. Counsel drafted a letter to him that the Commission has no jurisdiction over those matters.  Its jurisdiction is limited to overseeing State of Delaware employees and Officials and nothing indicated they were involved.  29 Del. C. § 5804(6), (11), (12) and (13).   Even if Delaware employees and officials were involved, the condition of nursing homes is not within the Commission’s subject matter of jurisdiction as it only has jurisdiction over allegations in “this chapter.”  29 Del. C. § 5809(3) and § 5810.   Laws on long-term care facilities in Delaware are at least in part, in 16 Del. Ch. 11.  The letter provided him contact information for the N.J.  Ombudsman Office that investigates New Jersey’s long term care facilities.  Commissioner Mishoe moved to adopt Counsel’s draft; Commissioner Dailey 2nd; approved.
7.  11-19 Complaint – Personal or Private Interest
The Commission previously issued an opinion advising an official to recuse from certain matters and inform the necessary persons in the organization of the Commission’s advised restrictions.  The Commission received information that recusal, and informing the agency of the restrictions, did not occur.  Commissioner Dunkle moved that the attorney assigned to the agency be notified of these concerns and ask him to communicate with the official to obtain information that would indicate compliance and explain the failure to recuse.  The letter should provide 30 days to respond.  Commissioner Dailey 2nd; approved.  
8.   Personal or Private Interest – Private Employment
Commissioners Mark Dunkle and Wilma Mishoe recused.  As that left only 3 Commissioners present, the applicant was informed that his request and the transcript could be provided to 2 other Commissioners who could not attend for review, and then a final opinion could be issued if he were agreeable to that.  He was.  
The State employee asked if he could accept a paid position with a company that receives grants from the Division he heads.  He has previously worked for them “gratis.”  He said he now understands a possible conflict could exist even if he were not paid.  He said he recuses on matters pertaining any company he works for and his deputy makes those decisions.  However, he admitted he knows the contents of their grant applications.  He explained the grant process pointing to the fact that advisory panels have public hearings during part of the consideration of grant applications.  However, the agency’s rules on the process result in just advice to him as the Division Director.  He is tasked with the final decision and the dispersing of funds.  The Commission noted to him that it previously ruled that when a superior tasks a subordinate with performing duties the superior cannot perform because of a conflict, it creates another conflict because the subordinate may fear making a decision that the supervisor will not like because of a personal interest in keeping their job. Appendix B, 2002 Annual Report, Commission Op. No. 02-23,.     Also, the supervisor is in a position to show preferential treatment to that employee.  Id. The applicant said he could ask someone in another Division to act for him.  However, if he recused, he would be giving up a critical part of his State duties.  Delaware Courts have held that as between a personal or private interest and State duties, the State duties must command precedence. In re Ridgely, 106 A.2d 527 (Del. 1954).  Find Ridgely at link below.

  http://depic.delaware.gov/sections/conduct/decisions/PIC-CaseDecisions.pdf

He asked if a conflict exists that a waiver be considered.  For a waiver to be granted, there must be an “undue hardship” on the State agency or State employee.  29 Del. C. § 5807(a).  No information from the agency, which was aware of his request, suggested an “undue hardship” on the State agency. Commissioner Dailey moved to recommend a conflict existed, or at least the appearance thereof, and his facts did not establish an “undue hardship” on him, with the stipulation that he could return to the Commission for reconsideration once he reviewed its written opinion if he had additional facts or it had misunderstood any facts.  Commissioner Lessner 2nd; recommendation approved.  
9.  11-15 Reconsideration – Contracting with own Agency
The Commission previously found a State employee violated the Code by representing or assisting her private enterprise before her own agency by preparing the response to proposals and attending a pre-bid meeting with her agency, and it would be a continuing violation for possibly 3 years if she were permitted to contract with her own agency. 29 Del. C. § 5805(b)(1).  It denied a waiver because she had other options of obtaining income without contracting with her own agency, and the hardship imposed on her—not contracting with her own agency—was not an undue hardship because it is the same hardship imposed on all State employees and officials.  29 Del. C. § 5807(a).  She requested reconsideration and submitted some additional facts.  Among them, she said private business had lost money because she could not contract with her own agency.  She could not pin point any exact amount.  However, she said again she had found other jobs.  Moreover, she previously told the Commission she had kept her private company running for 3 years without a State contract.  She also said she has not had a pay raise with the State in years, and in fact had a pay cut.  However, that is the same hardship suffered by all State employees.  Commissioner Dailey moved that the Commission not change its original decision as contracting with her own agency is a conflict, and the facts still do not support a waiver when she has other options for obtaining additional income, and is doing so, in the private sector.  Commissioner Mishoe 2nd; approved.  
10.  11-21 Outside Employment 

A State employee contracted with a State agency, but not his own agency.  Thus, he was not representing or otherwise assisting a private enterprise before his own agency, which is barred.  29 Del. C. § 5805(b)(1).  The contracting decision was made by an agency by which he was not associated by employment.  Thus, he did not review or dispose of the contracting matter in his State job.  29 Del. C. § 5805(a)(1).  The contract was performed during non-State hours.  29 Del.  C. § 5806(e).  The contract was for $1,900 so the law did not require public notice and bidding.  29 Del.  C. § 5805(c).  However, he did not realize he must file a full disclosure with the Commission because he had a financial interest in a private enterprise that did business with the State. 29 Del.  C. § 5806(d). His supervisors alerted him and he immediately filed the disclosure.  He said he knew “ignorance of the law is no excuse” and apologized.  Commissioner Dailey moved there was no conflict of interest, and that he has now complied with the disclosure requirement.  Commissioner Winston 2nd; approved. 
11.  Adjourn: Motion, Commissioner Dailey; Commissioner Winston 2nd; approved.  

12.  Next Meeting: June 21, 2011.  
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