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The Delaware Nutrient Management Commission

Minutes of the Rules & Regulations Subcommittee Meeting Held January 03, 2012
In attendance:

	Committee Members Present
	Others Present

	D. Baker, Chair
	B. Clark II
	J. Levins

	R. Baldwin
	B. Coleman
	L. Torres

	L. Hill
	M. B. Coverdale
	R. Underwood

	T. Keen
	S. Kepfer
	

	B. O’Neill
	
	

	B. Vanderwende
	
	

	Committee Members Absent
	
	

	J. Elliott
	
	

	Ex-Officios Present
	
	

	L. Towle
	
	

	E. Kee
	
	



This meeting was properly notified and posted as required by law. 


Call to Order/Welcome:

Chairman Baker called the meeting to order at 6:00 p.m., and welcomed everyone in attendance.  

Discussion and Action Items:
Discuss Regulations Regarding Winter Application of Fertilizers

Discussion focused on the December 7 – February 15 ban on application of fertilizers. 

Larry Towle had read the nutrient handling requirements and was going over them with previous counsel, Dave Ormond. They determined that the requirements were a little ambiguous.

6.2 says ‘…for land areas not required to have a nutrient management plan, the applications of nitrogen and phosphorous fertilizers by anyone holding a commercial nutrient handler or nutrient consultant certification, or anyone required to be certified as said level pursuant to 3 Del. C 2242 and Section 4.0 herein, are prohibited when one of the following conditions exist..’ this references impervious surfaces, snow or frozen ground, and the dates of December 7 – February 15. 

The ambiguity is how this covers land areas where a nutrient management plan already exists for anything over 10 acres. He is requesting insight from the Commission and asking if the ‘not required’ part should be stricken, leaving it that application is prohibited when these conditions exist. He wants to be sure that everyone is covered under this regulation, not just those that do not have a nutrient management plan.

The history is that there were three lengthy meetings to determine this section of the regulation. At first, there was no application period. Then as situations arose, such as liquid systems that needed to be pumped off, permission would be granted. It soon became clear that there were more exceptions than would be logical in regulatory language. So this regulation was drafted to explicitly cover that land which does not require a nutrient management plan. Then in the planning process, it was left up to there is no agronomic reason to apply nutrients between December 7 and February 15; therefore, a planning consultant would not make that as a standard recommendation in a plan. The other part of it would be if a land owner who had a plan applied nutrients during any of the referenced conditions and it wasn’t covered in his plan, then he violated his plan. 

Commissioner Keen said that all of this went through the Technology Subcommittee. He added that it is stated somewhere that if the plan writer notifies the Nutrient Management Program office that the time constraints can’t be met, that it’s good to go as long as there is approval from the Program and from the plan writer.

Chairman Baker stated that he remembers that it was made purposely vague because of the potential for plan writers to get in a situation where they thought they had a strong reason for recommendation but they didn’t want to be excluded just by date.

Commissioner Keen recalled that the discussion was somewhere along the lines of a farmer that has small grains on marginal ground and he had enough of a crust that he could get on it, and the ground was saturated; it was approved that he could get on it and apply up to 42 lbs. of nitrogen as a top dress prior to the deadline, even on frozen ground. He also remembered that there was discussion that there had to have been a warm spell where the crops would benefit from application within a day or two. He agrees with Commission Baker that they left a lot of it open-ended so they could address some of the unusual situations.   

Chairman Baker stated that he is confused by 6.2 where it states ‘for land areas not required to have a plan’. His recollection was of discussion about land areas that required a plan.

Larry Towle said golf courses, and lawn care companies, for example were the focus because it is focused on the commercial nutrient handler or a consultant. The Commission really has no authority to pursue a homeowner, but they do if the homeowner is using a lawn care company that misapplies fertilizers.

Commissioner Keen offered that there were three occurrences this year of lagoon expansions that didn’t get completed.

Larry Towle clarified that they notified the Program in advance that they would need to continue with application. He added that last year there was 1 that asked for permission. He said that it involved goose damage and that there was no sound agronomic reason to apply; there was no benefit. The only approvals he has given this year are for the lagoons that are under expansion.

Commissioner Keen added that he doesn’t know of anyone that has asked permission that is top dressing small grains. 

Commissioner O’Neill said that he remembered conversations about low laying lands and the ability to get in on them…the plan writer would send a request to the Program Administrator explaining the situation and it would be approved or disapproved. He added that his recollection was that for the commercial lawn care applicators, there is a hard deadline of December 7 – February 15; but there is some flexibility with the agricultural side. 

Commissioner Vanderwende said that the real confusion is with those that do have a plan; who makes the decision that it’s proper to apply nitrogen prior to February 15?

Bob Coleman offered that the way it was always intended was if the consultant would either write it beforehand in the plan, or if there was a condition where there might be an upset and the consultant gave the farmer permission and contacted the Program; and the farmer agreed to use the Best Management Practices for winter spreading, then the farmer would be okay and the Program would take no legal nor administrative action against him. 

Dan Stevenson: “I am worried that the ambiguity would bite us because we’re the drafters of the document. So if there’s an ambiguity, it’s going to go against us in court. That’s why I wanted to go to a Subcommittee meeting to get some background on it to see what was the thinking…what was the thought process behind it. So what you’re saying is that if someone is under a nutrient management plan and that they apply January 15th, we have authority to ding them other than this rule that they’re not following the nutrient management plan.”

Chairman Baker clarified that it would only occur if there had been a complaint. He asked that if there had been no objection from some public body or environmental group, was this an issue that they really needed to worry about. 

Dan Stevenson: “I don’t know that it was the right decision to have used this Section. We should probably use the Section under the nutrient management plan; that they’re going beyond it. If we’re going to use this stature, this rule, to enforce commercial guise under a nutrient management plan, I think we would have to change the rule.”

Larry Towle suggested that perhaps by adding the subject of those three criteria; as long as it’s in the plan, as long as they notify us, and they follow the application policy…As long as it is stated that those three things must exist, it is identified more clearly that this Section also applies to those areas that do have a plan.

Dan Stevenson: “I see what you were trying to do; I see why you worded it that way. But…”

Commissioner Vanderwende offered that if they want to try to change it, it would have to go to public hearing and that it would take months.

Commissioner Keen said that he didn’t think they were out of line enough to go through all of that. 

Larry Towle said that unless they could find someplace else in the Rule that closes this loophole…if they get challenged on it, from a clarity standpoint… They have been through public hearings before, but all they would be doing is clarifying this, not changing the intent of what they are trying to do. 

Commissioner Vanderwende stated that if you put any other language in there, you are changing it.

Commissioner Keen offered that if it were up to him, he would leave it like it is; the whole ballgame is covered in it.

Dan Stevenson: “I think the only thing we can’t do is if you had a commercial guy who put nitrogen on 500 acres in the middle of January; I just don’t think we can use this Section. We have to find another Section to enforce it, that he’s gone beyond his plan, which is fine. But I just don’t think we can use this Section to enforce it.”

Commissioner Keen asked if this Section is the only one that includes the dates. And if it is, how will you enforce another Section that doesn’t have the dates in it?

Dan Stevenson: “You can read this as for those areas that are not required to have a nutrient management plan…well, if I’m a farmer with 1,000 acres, I am required to have a nutrient management plan. So my argument is that this doesn’t even apply to me because I am required to have a plan. That’s the argument they could make. I understand your history and I understand why you did it; but that’s going to be someone’s argument.”

Sally Kepfer pointed out that it’s not going to be a farmer with a nutrient management plan making that argument because it’s not going to be in there. But a commercial person doesn’t have a plan, but they’re going to put it on based on somebody’s plan.

Larry Towle said they’ll put it on per somebody’s request. If he’s tilling 1,000 acres and he calls someone to come and apply the material, they don’t necessarily have my plan. So the commercial applicator would have to see the plan before they went out to do it to ensure that it’s in there.

Commissioner O’Neill said that those dates are not in the plan regs, so it doesn’t apply.

Larry Towle agreed that that is what brought them here.

Chairman Baker suggested that rather than changing this Section, perhaps they should look at inserting those dates into the plan regs. Even if it goes to a public hearing, he doesn’t foresee 100 people coming to a public hearing because they are inserting dates into some regulation.

Commissioner Keen asked if it addresses the commercial nutrient handler and the certified consultant, doesn’t it therefore address the 1,000-acre farm that they have to follow the due dates.

Chairman Baker responded not in the legal sense, they would need to put them elsewhere.

Larry Towle said probably under 2247 Nutrient Management Plans because it talks about the levels of nutrient applications that are needed.

Chairman Baker added that you don’t want to put these in as hard dates; you will want to maintain the same level of flexibility.

Larry Towle agreed that you want the consultant to be able to make a recommendation based on agronomic necessity, and approval of the Nutrient Management Program and application based on the winter application policy.

Secretary Kee agreed that a public hearing on this issue will come and go without much flux. But every environmental group in the tri-state area is closely watching every move this Commission makes, as well as the moves of the other States. He said that a public hearing could lead to more than they’ve bargained for in one way or another. He added that there are at least 6 environmental groups in Maryland alone that are watching every move of the 6 Bay States. He said that if there are other areas of the regulations that allow Larry to address this issue, he would argue for discretion.

Commissioner Keen offered leaving it alone until it’s challenged. He added that he doesn’t think there is a plan writer in the State of Delaware that is not aware of the December 7 – February 15 deadline.

Commissioner Keen asked Dan Stevenson about an item not on the agenda, but dealing with regulations. There have been a lot of administrative changes since the Commission began, but he wants to clear something with Bob, Larry, and Dan Stevenson. If a farmer has a 100-acre field, for example, and the plan writer has five soil samples. One of the five samples is above the fiv of 150, but the whole field averages less than 150. It was in the past that the whole field would qualify for manure transport; is that the way that they’re still looking at it? Maryland says no…if section A is above it, that doesn’t qualify for the transport.

Bob Coleman stated that is not the way that he looks at it; he gets one number for a certain quantity of acres. He’s talking about the brokers they deal with now, which for the record is a much smaller number than it was in the past. He looks for one number for that field and if it’s 149 or lower, it’s good to go. He added that typically, only one number is submitted. In the past, it has not been a problem and he has not had to reject any applications in the past 8 months because the fiv has been too high. He added that in his estimation less than 1% of applications are rejected. That is not to say that some manure is not applied to high fiv lands, just that no subsidy is claimed for that relocation. 

Sally Kepfer offered that she felt that it was written this way because farmers would not apply fertilizers in the winter because it is not the correct agronomic time to apply. It was written that way because the agricultural side was already taken care of.

Public Comments:  
NONE
Next Meeting:
NONE

Adjournment:
Chairman Baker adjourned the meeting at 6:48 p.m.
Approved,

D. Baker, Chair Planning Subcommittee
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