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STATE OF DELAWARE
DEPARTMENT OF AGRICULTURE
DELAWARE HARNESS RACING COMMISSION
2320 SOUTH DUPONT HIGHWAY
DOVER, DELAWARE 19901

TELEPHONE: {302) 698 - 4599
FaAx: (302) 697 - 4748




Minutes of the Meeting Held

April 25, 2006

The Delaware Harness Racing Commission met for a meeting at Harrington Raceway, Harrington, Delaware at 10:15 a.m. on Tuesday, April 25, 2006.

Commission Members Present

	Beth Steele, Chair

	Robert L. Everett, Commissioner

	Mary Ann Lambertson, Commissioner

	George P. Staats, Commissioner

	Kenneth Williamson, Commissioner

	Patricia Murphy, Commission Counsel


Others Present

	Jay Baldwin, D.V.M., Bleeder Meds Veterinarian
	Scott Egger, Presiding Judge

	Philip Bangle, Esq.
	Hugh J. Gallagher, DDA, Administrator, DHRC

	James Boese, General Manager, HRI
	John Hensley, Director, Horse Racing, Dover Downs

	Jay Baldwin, D.V.M., Bleeder Veterinarian
	Louise Kinsey, Judges, Admin. Asst., DHRC

	Allen Cook, Associate Judge, DHRC
	Robert Kinsey, Trainer/Driver

	Robert Collison Chief Inspector, DHRC
	Charles Lockhart, V.P. Harness Racing Dover Downs

	Karen Craft, Facilities Manager, Harrington Raceway
	Robert J. O’Hara

	Sal DiMario, Executive Director, DSOA
	John Peters, D.V.M., DHRC Veterinarian

	Joseph Dugan, Trainer
	Jo Ann Price, Paralegal

	John Eagling, D.V.M., DHRC Veterinarian
	Joseph Strug, Lab Director, Dalare Associates


Call to Order/Welcome

The Chairwoman called the public session of the meeting to order at 10: a.m. and welcomed those in attendance.  

Approval of Minutes

Commissioner Everett made a Motion to approve the March 21, 2006 Minutes with one correction, Commissioner Lambertson seconded, and the Motion passed unanimously.  

Old Business

The Decisions and Orders for Tritton and Stevenson appeals were signed by the Commissioners.
New Business

· Public Hearing:  Discussion of Proposed Language for Changes to DHRC Rule 8.3.6.1.1:  The proposed language was published in the Register of Regulations on April 1st and Notice ran in the Delaware State News and Delaware Business Journal.  No written comments were received by the Commission.  
· Public Comments:  Comments were received by: 

· DSOA’s Salvatore DiMario, spoke in favor, and reminded all present of Dr. Peter’s comments at the last Commission meeting in favor.
· Robert Kinsey, Trainer and Driver, who spoke in favor, adding that bute has been used for a long time as an inflammatory agent and the two-year olds need to have the same levels allowed as the three and four years old do, in order to have a level playing field.  
· Mr. Gallagher, Administrator, deferred to the vets regarding adoption of the proposed language, but also suggested consideration of an implementation date as to a two-year old’s life.  Mr. DiMario said this would a substantive change, as a two-year old is considered two on January 1st, not it’s actual birthday.  Dr. Jay Baldwin, Bleeder Med Veterinarian, suggested the rule be left as is, due to the USTA’s definition of a two-year old.  This rule change does not allow horses to race on bute.
· Mr. Lockhart, VP of Dover Downs, asked what other jurisdictions do.  Chairwoman Steele read Mr. Gallagher’s survey results aloud. 
· Effective Date:  Theoretically, this rule could go into effect on June 11th.  
· Summary Comments:  Commissioner Everett felt this was a step in the right direction, but was concerned, as no comments were received from horsemen.  Mr. Kinsey offered that due to a no tolerance level for bute, horsemen simply use other medications.  Mr. Gallagher concluded the Commission’s duty is to fairly and ultimately provide protection for the racehorse.  Perhaps a temporal phasing in would be appropriate, as there are arguments both ways. Chairwoman Steele felt if bute helps avoid injecting joints, then she’s in favor of it.  Dr. Baldwin agreed, there is always some risk involved in going into a joint with an injection. After further discussion, Mr. Gallagher’s proposal was not adopted.   
· Close Record:  At 10:51 a.m., having no further discussion, Commissioner Staats made a Motion to close the record, Commissioner Lambertson seconded, and the Motion passed unanimously.  
· Motion:  Commissioner Williamson made a Motion to accept the proposed changes as written; the Chair seconded, Commissioner Everett opposed, and all other Commissioners voted in favor.  The Motion passed with a majority vote.  An Order will be signed and submitted to the Register of Regulations for publication for June 1st.
· Proposed Rule Change to DHRC Rule 8.9.1.6:  Mr. Gallagher suggested this agenda item be dropped, as there are still four cases pending in Superior Court, and those decisions should be heard before considering any further changes.  However, Commissioner Staats was concerned that we not move forward and discussion ensued.  
· Effect of Decisions on Policy:  Chairman Steele felt there was no sense in changing policies now, and then have to change them again.  Mr. Boese asked if the pending cases have anything to do with the present judge’s hearings.  Commission Counsel explained that until we have a decision from the court, we don’t know how the court’s going to go.  Each case went up on specific issues the facts for each particular case. She expects the decision will not be as overwhelming influential, as they will come down more case specific.  There is no legal authority yet.  If the case comes down on favor of the State on every case, they will have absolutely no effect.  Further discussion clarified that Superior Court cases do not prevent someone from having a judge’s hearing, nor are there any reasons to not proceed as we have been.  Mr. DiMario added there is no suspension of the rule. Mr. Boese was concerned that horsemen are continuing to race with no hearing or appeal.   
· Administrative Changes:  Mr. Gallagher explained that one of the administrative changes has been to take more time to investigate.  Mr. Collison emphasized that there is no point in proceeding with appeals that have bad evidence.  Dr. Soma has repeatedly stated that he will not come to Delaware to testify.  Plus, when we give him samples for testing, his letters are unusable—all the facts were wrong; even the date received was off by a few years!  For example, if the blood was tested before the blood was taken, there will not be a hearing based on that evidence.   
· Nobody Wants Litigation:  Dr. Peters went to Christiana Hospital, the University of Delaware and Delaware State to see if they would be interested in doing our sample testing.  Nobody wants the litigation. 
· Get Rid of Rule as Written:   Commission Staats felt the Commission is not doing anything; it needs to get rid of this rule.  Mr. Collison agreed that what we have is a disaster.  The past policies were wrong and we shouldn’t continue doing wrong things.  Mr. Gallagher agreed with Commissioner Staats.  We inherited a program here that was a train wreck.  He has spoken to regulators from coast to coast.  The current penalties are draconian.  The horses were scratched, so where was the defrauding of the public?  This body is designed to protect those horsemen who have done the right thing for generations.  If the rule eliminated the confirmation test, the horsemen will ask why.  Mr. Collison said there is not a night that goes by that we don’t discuss blood gas.  How can we make it fair to everyone?  Every vet has an opinion.  There is much that needs to be done with this issue.  It’s foolish to go forward with something known to be broken.  We are doing the best we can with what we have.  
· Progress with Procedures:  Mr. Gallagher reported that a tremendous amount has been done.  Every horse that has been tested with their trainer’s names is in a database.  Mr. Collison can tell within two minutes if that horse has ever been near that level before.  They can watch trainers switch from one to another.  They can sort the trainers and see what has been done.
· Rule Needs to Fit the Investigative Process:  Change the rule so it works for the investigative process.  The real problem is that there is a mandate on the confirmatory test.  If the same gets to the testing lab quickly, there will be one result. If it is delayed, there will be another result, and it will be in favor of the horsemen.  If Mr. Collison gets a high test the day before a holiday, it will be 48 hours out and there will be a substantial reduction in the reading.  This horseman is being tested the same as the one who had a high 8 hours out.  It is a huge problem.  
· Suggestions for Change:   Mr. Lockhart stated that regardless of what the courts say, this is not practical.  We will have positives that can’t be adjudicated because the prosecutors will not have the evidence we need.  We need to look at changing some parts of this rule for practical purposes, as it is no longer a viable rule in terms of obtaining a confirmatory sample.  The horsemen have the right to have a quarantine.  You don’t get that chance with other drugs.  Mr. Collison suggested we do an initial reading.  Isn’t everything after that a “confirmatory reading”?  There are two blood draws.  If the first is high, we do another stick.  We do a second confirmation.  Then, we’ve done an original test and two confirmations.  Under the current rule, we have to have a confirmatory test.  Buy another machine and set it right beside the first one, and let Dr. Baldwin do the test.  If we were to insist on a confirmatory test, it needs to be local.  Mr. Gallagher agreed that each of these changes are being looked at individually.  If he has a witness come forward, it will be handled differently.  We are in the process of getting more staff for investigations. The thoroughbreds are in the research phase.  Mr. Collison emphasized the Commission can make it whatever it wants, but make it better than what we have now.  Hugh and he inherited this.  They did not create this.  It is a problem that everyone has to work on.  He didn’t say we aren’t enforcing the rule, we’re doing it differently.  A complaint must be filed within 30 days.  
· Post Race High Tests:  Mr. Collison reported on the post race blood gas high.  All the readings are important, not just the blood gas one.  This horse was in quarantine and tested high after the race.  Another test came back after that.  Mr. DiMario commented that perhaps there wasn’t enough known about blood gas, but the horsemen are getting fined.  

· Further Surveys:  Mr. Gallagher will contact the neighboring jurisdictions to find out what they are doing for pre and post testing, confirmatory testing, etc.  and provide the information for the next meeting.  

· Stricter Rules:  He has no problem with stricter rules, but there are some problems with this rule. We have no problem applying severe penalties where they belong. This was improperly conceived or put in place, and we are doing the best we possibly can to address these situations, move forward and do what we can.  

· No More Readings to the Horsemen:  Mr. Collison said we are no longer telling the trainers what their readings are. 

· Naturally High Horse:  Mr. DiMario said a naturally high horse has never been determined.  Maybe the whole issue needs to be further researched in the whole industry.  

· BiCarb is Not Bad:  Dr. Baldwin said the people you catch are just a tiny fraction of the ones you would catch.  BiCarb is not necessary a bad thing.  It helps a horse who is tying up.  Many heart problems showed up when it was first introduced.  Later the problem stopped, when the levels dropped.  The program helps enforce that.  

· Rule Change Needed:  To eliminate the second sample being sent away, a rule change will be needed.  Mr. Gallagher will continue to look into this.  His suggested was presented at the last meeting.  Mr. Egger described the process used in Indiana.  Chairwoman Steele expressed that what we are doing is good, even though it is frustrating to all of us.  We need to step back and consider before we make another error. 
· Change Penalties/Confirmatory Test:  Commissioner Everett said the confirmatory has always seemed useless anyway.  It might a good idea to do away with the confirmatory, reduce the lay off, and fine and just go with the second test, but burn ‘em good.  Mr. Collison said penalties were always sufficient. Don’t eliminate a harsh penalty, but leave the judges the latitude to change it.  Every horse that has to be scratched is put on the Steward’s List.  We could keep it there for a year, which would mean it couldn’t race anywhere in the world.  
· Do Test at DDA:  Time is critical, based on what Dr. Soma has said.  Maybe it could be done at the Department of Agriculture (DDA).  It could be as simple as purchasing another machine and hiring someone to run it.  Mr. Lockhart suggested having someone on call to keep costs down.  Having a machine at DDA would solve the liability issue.  Mr. DiMario also suggested a vet clinic in Dover with extended hours might be used.  Dr. Eagling said vets would have blood gas machines, but they are probably not as accurate as what we have.  The gas is suspended in fluid, which can fluctuate, and the technique is critical as well.  Ms. Murphy advised that the “designated Commission laboratory” language would have to be used consistently throughout the rules.  Ways to create anonymity were discussed.  Chairwoman Steele suggested having a DDA employee do the confirmatory test.  If we could bring this together, then we wouldn’t need a rule change.  The rule about the penalty would not need to be changed.  She was not in favor of lessening the penalty. We could work with the form we have and wouldn’t be at the mercy of Dr. Soma.  Secretary Scuse has control over DDA lab techs.  

Reports from Racing Administrator and Racing Officials

Mr. Gallagher reported that Dr. Botts will join Dr. Baldwin’s team as an Amicar and Lasix vet.  Dr. Eagling was recruited for thoroughbred, but he has been encouraged to stay with Harness.  The transition from Dover to Harrington has been good.  Mr. Wilson (John, new Associate Judge) is with us now and has added some positive changes to the stand.  Mr. Gallagher met with Mr. Boese yesterday about Delaware Owned issues, etc. and some other administrative changes have been made.  The licensing department staff is small, but has made amazing changes in a short amount of time.  Mr. Manges, Ms. Davis and Mr. Collison have done an outstanding job every day.  Dr. Eagling  had no comments.  Mr. Egger said things are going very well in the Judge’s Stand.  

Public Comment
None offered.

Executive Session

Having no further business, at 12:21 p.m. Commissioner Staats made a Motion to adjourn to Executive Session to discuss litigation and personnel issues.  Commissioner Williamson seconded, and the Motion passed unanimously.  

Public Session

Public Session resumed at 1:48 p.m.  No comments were offered.
Upcoming Events
· Rulebook Changes Meeting:

May 9th - 10:15 a.m. at Department of Agriculture

· Regular Meeting:


May 16th  – 10:15 a.m. at Harrington 
Adjournment

At approximately 1:48 p.m., having no further business, Commissioner Lambertson moved to adjourn, Commissioner Staats seconded, and the Motion passed unanimously.  
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