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I. Call to Order/Introductions/Announcements 

Mr. Schroeder, Chairperson, called the Open Space Council meeting to order at 9:05 a.m. He  

welcomed Council members, staff, and visitors, and asked for announcements. 

 

II. Approval of Meeting Minutes 

Mr. Schroeder asked for a motion to approve the December 4, 2013 minutes. Motion was made to 

approve minutes with corrections. Motion carried. 

 

III. Financial Report 

Mr. Vickers presented the Financial Report:  

 Realty Transfer Tax funds (FY2013 & FY2014): $ 12,237,602.86 

 Previously Approved Projects (14):    ($ 8,755,139.00) 

 Anticipated Reimbursements:  $  1,843,600.00 

 Balance Available through December 15, 2014:  $  5,326,063.86 

 Realty Transfer Tax funds (FY2015 – available 12/15/14)   $  2,000,000.00  

  Total         $ 7,326,063.86 

 

IV. Old Business 

A. Completed Projects 

 One property settled since the December 4, 2013 Council meeting:  

 Nanticoke Wildlife Area: Goslee - 101acres for $425,000.00 Open Space funds and 

$250,000.00 of funds from the Chesapeake Conservancy 

 Council agreed to send a thank you note to the Chesapeake Conservancy.  

Since 1991, the Open Space Program completed 365 projects, protecting 55,380 acres, using 

$254,419,650.31 of Open Space Program funds plus $74,346,590.29 of other funds for a total of 

$328,766,240.66. 

 

V. New Business 

A. Conversion of Use 

This agenda item is for addressing any change in use or change in ownership of land 

purchased through the Open Space Program. The Land Protection Act (7 Del. Code, Chapter 

75) details the purposes for acquiring land through this Program. The Act also states that one 

of the duties of the Open Space Council is to advise and consult regarding any change from 

permanently protected status of open space lands acquired or protected through the Program. 

 Epworth Church 

Mr. Vickers presented to Council a proposed transfer of land. Currently the Epworth 

United Methodist Church from Rehoboth Beach owns 5.76 acres of land on Holland 

Glade Road. It is adjacent to part of Cape Henlopen State Park and contains part of the 
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Rehoboth Little League complex. There is a conservation easement on the acreage 

restricting it to open space, outdoor recreational use, and/or a cemetery, with the 

allowance for one single-family residence associated with the cemetery. This 

conservation easement is held by the Division of Parks and Recreation. Epworth Church 

would like to transfer its ownership of the 5.76 acres to the Division in exchange for 5.76 

acres closer to the Church. Additionally, it would like to extinguish its right to build the 

single-family residence in exchange for a 1.21-acre piece of land next to the Church. Any 

such transfer of land would require an appraisal of the exchange properties to ensure that 

the State is receiving land in equal or greater value and acreage, than what it would be 

transferring to the Church.    

Mr. Schroeder suggested staff present this discussion at a future meeting after the 

appraisals are completed. Council generally agreed that the project had merit but wanted 

to see the numbers before making any recommendation.   

 

B. Agency Presentations/ C. Council Open Discussion/ D. Public Presentations 

 Special Natural Resources Areas Protection Initiative  

Mr. Vickers said that at previous meetings the Council discussed the concept of a Natural 

Resources Areas Protection Initiative. A draft Initiative was provided to the Council prior 

to the meeting. The intent was to have a collaborative relationship between the 

Agricultural Lands Preservation Program, the Open Space Program, and when 

appropriate, any County agricultural preservation program. The concept of the draft 

Initiative would be discussed in the public session of this meeting. Any specific projects 

involving dollar amounts or contractual issues related to the Initiative would be discussed 

in Executive Session.   

Secretary Kee said the concept is that there are lands worth preserving in some parts of 

the state that have a market value so high that a single program may not be able to 

accomplish its preservation goals. It may require combining programs and funds to do the 

preservation. This collaboration would take place in such a way that it would not 

compromise the integrity and procedures that each individual program has in place.    

Secretary Kee noted that discussions are underway with five farms along the Port Penn 

Road near Thousand Acre Marsh and the headwaters of Augustine Creek in New Castle 

County.  Over the past year, the concept of the Initiative in relation to these area farms 

was discussed among the agencies – Department of Agriculture, Department of Natural 

Resources and Environmental Control, and New Castle County. Specific dollar values 

will be discussed in Executive Session. The Aglands Preservation Foundation board 

recently voted to approve the concept of the Initiative and a Memorandum of Agreement 

(MOA) specifically about the Port Penn properties. The MOA would involve Aglands 

Preservation funds, Open Space funds, and New Castle County funds. Collectively, these 

funds would be used to purchase the development rights on these properties and keep 

them open through a conservation or agricultural preservation easement.   

Mr. Small said the Council has discussed different approaches to land protection from fee 

simple acquisition to conservation easements. It also discussed how to leverage other 
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funds such as federal dollars. Both the Open Space program and the Ag Preservation 

program are looking to stretch dollars in a time when resources are tight. One way to do 

this is to combine resources in areas where land prices are high and where agricultural 

and natural resources are located. The Initiative may be the framework to allow us to 

move forward and identify areas that meet common needs and take a different approach 

for those projects, and still do other acquisitions the traditional way.   

Mr. Schroeder asked why we need a written agreement. Since its inception, the Open 

Space Program has worked with partners. Is there an overriding reason that we need an 

Initiative or an MOA? 

Mr. Small said there are two pieces to this scenario. The first is the Initiative, which is the 

narrative description of the concept and laying out how the cooperation and leveraging 

would take place. The second part is defining those areas that would be the focus. Input 

would be from the agencies, the Council, and the Ag Preservation Foundation board. The 

intent is to put this in writing as an agreement among all parties. 

Secretary Kee said the agreement is a blueprint. The Department of Agriculture has had 

MOA’s, MOU’s with other state agencies so that there is a clear understanding of what is 

expected, and what the parameters are. He noted that Mr. Mike Parkowski helped draft 

the documents. 

Mrs. Fleming said Special and Natural Resources Areas need a specific definition. They 

should be identified before moving forward. With our limited resources, priorities will 

enter the picture. She stated that the definition of open space in the Land Protection Act is 

specific and does not mention agricultural lands. She wondered if it is the Council’s 

intent to modify this language or if Secretary Kee and Mr. Parkowski are anticipating 

modification of the Agricultural Lands Preservation Act.  

Mr. Schroeder said this was also a concern of his. When the General Assembly created 

the Open Space Council and Program, it was designed to protect and preserve open 

space.  Aglands Preservation was to do the same for farmland. For the interest of the 

people of the State of Delaware, it has worked well for all these years. He recognized that 

there are issues with the value of land, especially near Thousand Acre Marsh in New 

Castle County.  The concern is that we are in a time of limited resources and there are a 

number of projects we would like to carry out. Two million dollars for this project is a 

major part of Open Space funds. The other concern is that the Department should make 

certain that what was drafted, addresses the original intent of the Legislature when they 

created the Open Space Council.  

Mr. Kee said the concept addresses some of these concerns in this specific project. 

Aglands would preserve the farms for agricultural preservation. Open Space would 

preserve this land because there is a definite and clear conservation purpose for this open 

space. That is what the MOA discusses, the two agencies together with NCC identifying 

where this could happen. He stated he disagreed with Mrs. Fleming’s definition. Upon 

further research and defining the process, Open Space would choose to take action on this 

project because it is consistent with its cause and Aglands would take action because it is 

consistent with its cause.   
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Mrs. Fleming said Secretary Kee did not answer her question about whether he was 

contemplating alteration to the Farmland Preservation law. 

Secretary Kee said the Department of Agriculture is planning to alter the Farmland 

Preservation law. 

Mr. Schroeder said discussions at this time should pertain to the concept of the Initiative. 

Mr. Humes said Secretary Kee is asking two partners to come together. For instance, 

Farmland Preservation agrees to give 33.3% and Open Space, and a third party, is asked 

to join in and fund the additional 66.6%. Where would Open Space be down the road, if 

we needed funding from the Department of Agriculture? Is there an example where DDA 

helped fund an Open Space project? What is in it for Open Space? 

Secretary Kee responded, saying he is not aware of any historical deal ever taking place 

between Open Space and the Agriculture Department. However, he does not look at this 

as Aglands looking for special help. The concept is that there is land available for 

preservation that has agricultural attributes and environmental or conservation attributes.  

He looks at this as equal partners. Down the road when a similar project comes up, the 

way the concept is drawn up, each agency would look at it and say yay or nay. 

Mr. Parkowski said he was asked to draft the Initiative and the MOA. There is statutory 

authority to do this without needing any new legislation. There are all kinds of provisions 

in the current statutes, both Aglands Preservation and Open Space, which allow for 

cooperation with each other to work towards mutual objectives.  The Initiative is very 

generic. The collaboration on any specific project is on a case-by-case basis and each 

entity would agree on its own as to what area or place to work on. One entity would not 

be making all the decisions. He also noted, the key in all of this, is the landowner. If the 

landowner does not want to do the deal, there is no deal. If one entity cannot purchase the 

land alone, it has to have a mechanism to pool money to make sure that it is available 

before entering into a contract so that the landowner is assured of payment.  

Mr. Parkowski further stated, the MOA related to the Port Penn properties was put 

together based on what the specific agencies would do on this project. It was looked at 

from a real estate standpoint. The question asked, “What does everybody get out of this?” 

the answer is there is an easement with three components. There is an agricultural 

easement component oriented towards protecting the agricultural use of the property. 

There is an open space easement component related to no disturbance and buffer areas, 

prohibition of structures in certain areas, and limited development. There is a New Castle 

County component aimed at farmland preservation and preventing development.   

Mr. Parkowski continued saying that the safeguard to all of this are appraisals related to 

each particular easement component. An appraisal has to support the contribution that 

each particular entity is putting into the project. One has to satisfy appraisal requirements 

before any transaction is undertaken. This is not a case of government people deciding 

what a landowner is going to do. The landowner has to agree to the terms and conditions.   

Mr. Parkowski noted that the first step is the Initiative, is not for a specific project, but is 

a blanket document that allows for collaboration on future specific projects.  The second 

step is, once the project area is defined, where each entity would spend its resources, then 
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the MOA is signed, only after all parties agree on the specifics. The last step is after the 

partners agree, then there is an agreement with the landowner. There are many checks 

and balances. 

Senator Ennis said for the Port Penn project, there are a number of legislators who are 

concerned about making this happen. They include Representative Walker, 

Representative Johnson, Senator Hall-Long, and himself. Two of these legislators serve 

on the Bond Bill Committee. In addition, members of New Castle County government 

are also very involved, including County Executive Tom Gordon and Council member 

Bill Powers and Bill Bell.   

Senator Ennis also noted that in 2001, Council member Lorraine Fleming sent a letter to 

the Open Space Council Chair, at that time Lynn Williams was Chairperson. She 

encouraged Council to protect these large blocks of land in the Thousand Acre Marsh 

area that are under intense development pressure. Eleven years later, he, Senator Hall-

Long, and Representative Walker, wrote a letter to John Schroeder, current Chair of the 

Council, encouraging the consideration of using Open Space funds to purchase the Lester 

and Warren properties in the Port Penn area. These two properties are under development 

pressure and are guaranteed sewer from New Castle County by court action if a developer 

decides to move forward with a final subdivision plan. He said discussions took place 

with New Castle County agreeing to come up with $3,000,000, Open Space would come 

up with $2,000,000 and Aglands Preservation would come up with $1,600,000.   

Mr. Schroeder stopped Senator Ennis from continuing and reiterated that what was 

supposed to be discussed in the open session was the concept of the Initiative, not a 

specific project. Further discussion on land and dollar values would be discussed in 

Executive Session. 

Senator Ennis said what is different about this proposal compared to other proposals is 

that it is not just Open Space or Aglands Preservation. It is also New Castle County 

government. How many other opportunities do we have were a county government is 

going to put money into a project? This is what makes this project different. 

Mr. Schroeder said Secretary O’Mara knows that in Sussex County the county 

government, working through Sussex County Land Trust, of which he (Mr. Schroeder) is 

a board member, collaborated on a number of projects over the years. He said he did not 

know if Kent and New Castle have contributed similarly. Regardless, he stated, the point 

is, we are here to discuss the concept of the Initiative. He asked if the Department had 

reviewed it. 

Mr. Vickers said the Department reviewed the Initiative and the MOA. It is the concept 

of the Initiative for discussion in open session and the MOA would be discussed in 

Executive Session. 

Mr. Schroder asked if the Department has a position on the concept at this point. 

Mr. Small said the Department views this issue as an opportunity to create a partnership. 

He does not believe there is an example in the past where the Department has used mixed 

funding sources with Aglands Preservation and Open Space funds on a single parcel. This 

would represent an opportunity to leverage program funds. The Department believes the 
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idea of the Initiative makes sense.  It tries to define a new tool that could be engaged by 

the respective agencies and councils to protect lands, whether it is farmland or natural 

land. The checks and balances as described are good. He agreed with Mrs. Fleming that 

more discussion is needed on defining the areas that may qualify under the Initiative. He 

said that as a general statement the Department is comfortable with the notion of the 

Initiative as presented. 

Mrs. Fleming said she is generally in favor of collaboration and using all kinds of 

creative mechanisms, as long as they are legal and fair. In the implementation section of 

the concept, it mentions “…would identify a special natural resources area, intended for 

preservation based on agreed upon criteria…”  She asked if there are criteria. 

Mr. Vickers said he was unaware of criteria at this time and that those criteria may vary 

depending on where the project was in the State. In some cases, there could be more than 

the two state agencies. It could involve the county or other conservation partners.   

Mrs. Fleming said she was uncomfortable with the degree of vagueness of the criteria. 

Mr. Parkowski said he thought besides the criteria, the question is whether it meets Open 

Space’s needs. Moreover, are Aglands Preservation needs met. Everybody has to be 

satisfied.  

Mr. Schroeder opened the floor to public comments.    

Dave Carter, Conservation Chair of the Delaware Chapter of the Audubon Society, said 

the Initiative and MOA were recently brought to his attention. He believed the idea has 

merit. But he cautioned to move slowly because if it is not implemented carefully, it 

would undermine the integrity of the Open Space and Aglands Preservation processes. 

He noted that some of the members present were in the original coalition that fought so 

hard to get funding for Open Space and Aglands Preservation. He said the expectations 

were that the open space funding would provide many public benefits. He said he 

understands that protection and keeping the area open is the idea, but paying 90% of the 

fair market value for an aglands preservation easement may not be the benefit the 

coalition had in mind. Are you really meeting your fiscal and fiduciary responsibilities as 

an Open Space Council and as a State?  If you are not meeting these expectations, public 

support for these programs may be undermined. How does it affect those farmers who put 

their land into preservation at a discount because they really cared about farms and open 

space? He noted he was able to retire early after selling his development rights, even at a 

discount price.    

Mr. Carter continued by saying the State’s farmland preservation program is incredibly 

successful and is one of the best in the nation. He also noted he is very knowledgeable 

about the Thousand Acre Marsh area having studied it for over a decade. He knows it is 

important to protect the area; but he said people are struggling to see how the two 

properties under consideration meet the open space criteria. He contacted the landowner 

of a property adjacent to one of the properties under consideration and found out that the 

landowner was unaware of what was going on. This landowner’s property is more critical 

from a natural resources perspective. He also said that a couple of years ago that same 

landowner came across the Secretary of the Department of Agriculture and the owner of 
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the adjacent property touring his property without contacting him or explaining what was 

going on.   

Mr. Schroeder explained to Mr. Carter that at this time only the Initiative or Concept of 

cooperation was under discussion. 

Mr. Carter said the Concept does provide opportunities. But he wondered whether the 

whole idea should be vetted by an external blue ribbon task force. It involves not just the 

agencies here, but also a coalition of conservation groups. Moreover, the public needs to 

understand this in order to help maintain support for additional capital resources. He 

believed that the Council needed to maintain its base of support and not move too 

quickly. He did not want it to end up like some efforts in DelDOT that had the best of 

intentions, but failed. 

Mr. Schroeder asked for any other comments. 

Kate Hackett, Executive Director of Delaware Wild Lands, introduced herself and 

offered comments on the concept. She said that historically, this Council has done a 

fantastic job of collaborating with public/private entities, and we should all work to 

continue this. A tremendous amount has been achieved with a lot of public support. It is 

absolutely critical for this group to consider if the level of investment and the quality of 

the resources to be protected, and the protection measures that will be put in place on the 

Port Penn project, are commensurate with any other project that might go forward. She 

noted it is important to consider that as well as how to go forward as a conservation 

community of agencies, of non-profits, and the public, working together. There is a 

tremendous amount of interest publicly in conservation and I think it can be harnessed so 

we can move forward in a way that benefits everyone. When people know about this 

Initiative opportunity, it should lead to greater results.   

Mr. Schutt commented that he was in favor of the concept in terms of getting groups 

together. He believed the Initiative was the correct way for the entities to move forward 

in the decades to come and it is needed to help preserve what is left of Delaware. He said 

that preservation is the Council’s stated charter from the people of the state. 

Mr. Schroeder said he did not have a problem with partnerships. We have done it before. 

The Open Space Program has done it over the years. He noted that about $75 million of 

non-Open Space funds were used on projects over the years. He did not know if any of 

those projects involved formal agreements. He still questioned whether a formal 

agreement was necessary. If a property in Sussex, Kent or New Castle county was worthy 

of protection and if funds from the Aglands Preservation and Open Space programs were 

needed to complete the project, then the agencies should have a conversation. The 

concept of the Initiative is great, but sometimes putting things in writing can be 

interpreted in many different ways. If we just acknowledge we should have a mutually 

beneficial relationship, maybe, we do not need anything more than that.   

Mr. Schroeder recommended that Council continue further discussion on the MOA in 

Executive Session based on the fact that it contained details related to negotiations and 

contracts.   
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As directed, Mr. Vickers provided Council members with two reports briefly discussed at 

the last meeting: “Protecting Delaware’s Natural Heritage” – Executive Summary, an 

Environmental Law Institute Research Report; and “Delaware Biodiversity Scorecard” 

by The Nature Conservancy. 

 

VI. Discussion of Site Acquisition Contracts - Executive Session  

The Council adjourned to Executive Session at 10:15 a.m. to discuss site acquisition contracts.  

The Council returned to Open Session at 11:58 a.m. 

 

VII. Project Recommendations  

Based on discussion in Executive Session, the Council recommended the following: 

Division of Fish & Wildlife 

 Moore Property: + 17.7 acres of forestland, open land and creek frontage, near Seaford, 

Sussex County. Property connects to Chapel Branch Preserve and is managed by the 

Nanticoke River Watershed Conservancy (NRWC). The Division of Fish & Wildlife 

manages Craig’s Millpond. Open Space funds ($155,000) would purchase a bargained 

conservation easement on the land. Chesapeake Conservancy would provide another 

$155,000 to make up the remainder of the conservation easement value and the underlying 

fee simple value. The land would be titled to/managed by NRWC. Council moved, seconded, 

and unanimously agreed to recommend to the Secretary to purchase a conservation easement 

on the Moore property for $155,000.    

 Bergold Property: 3.75 acres of wooded wetlands at McGinnis Pond, Kent County;  protects 

headwater/floodplain forest; Council moved, seconded, and unanimously agreed to 

recommend to the Secretary to accept this fee simple donation.  

General Motion 

 Mr. Schutt made a motion that the Council support the concept of a Special Natural 

Resources Areas Protection Initiative that was proposed so that in the future the Agricultural 

Lands Preservation Program and the Open Space Program will evaluate properties within 

mutually agreed upon focus areas within the State Of Delaware as long as each program’s 

respective criteria are satisfied. Ms. Fleming seconded. Motion passed with Mr. Humes 

voting no. 

 

VIII. Next Meeting/Adjournment 

The next Open Space Council meeting is Wednesday, June 4, 2014 at Legislative Hall, Second 

Floor, Senate Hearing Room, Dover, DE 19901, starting at 9:00 a.m. 

Mr. Schroeder asked for a motion to adjourn. The meeting adjourned at 12:01 p.m. 

 


