
M E M O R A N D U M  

To:   Governor Jack A. Markell  

From:   The Cabinet Committee on State Planning Issues 

VIA: Meredith Stewart Tweedie, Cabinet Committee Chair  

DATE:  December 31, 2015 

RE:   Findings and Recommendations Regarding Certification of the Proposed 
Comprehensive Plan of the Town of Henlopen Acres  

The Cabinet Committee on State Planning Issues (the “Cabinet Committee”), pursuant to the 
process outlined in the Delaware State Planning Act, 29 Del. C. Ch. 91, respectfully submits its findings 
and recommendations (the “Findings and Recommendations”) regarding the proposed 
Comprehensive Plan (the “Plan”) of the Town of Henlopen Acres (the “Town”).  The Cabinet 
Committee submits these Findings and Recommendations following the dispute resolution 
proceeding, conducted pursuant to 29 Del. C. § 9103(d), that took place at the Cabinet Committee 
meeting on November 19, 2015.  A more complete summary of the dispute resolution proceeding is 
contained in the draft Minutes of the November 19, 2015 meeting, a copy of which is annexed to this 
Memorandum and published on the State’s open meeting calendar.1  

Summary of Issue Presented:  Whether the Governor should, pursuant to 29 Del. C. § 9103(e), certify 
the proposed Plan or return the proposed Plan to the Town with recommendations for revision. 

Summary of Findings:  While the Cabinet Committee is not aware of any legal deficiency in the 
proposed Comprehensive Plan, as a matter of policy, the proposed Plan is deficient in its failure to 
address the long-term operational concerns of the Rehoboth Art League, a cultural and historical 
institution that the State has consistently supported.  While the Town has no legal obligation to change 
the zoning classification of the RAL, the Town’s unwillingness to consider a new zoning category and 
apparent inability to negotiate a mutually acceptable MOU that would protect the Town and the RAL’s 
respective interests within the existing residential classification is not consistent with the 
Administration’s policy priority of supporting artistic and cultural institutions like the Rehoboth Art 
League.   The Cabinet Committee recognizes, however, that it takes two parties to negotiate, and 
makes no findings with respect to the reasonableness of either the Town or the RAL in any prior 
negotiations.  

Summary of Recommendation:  The Cabinet Committee recommends returning the proposed Plan 
to the Town in lieu of certification, with the following proposed revisions: 

1 See Attachment A (Minutes of November 19, 2015 Cabinet Committee meeting), also available at: 
file://govdovnas01/GovUsers$/meredith.tweedie/Downloads/draft%20meeting%20minutes%2011192015.
pdf 
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(1) The Cabinet Committee recommends that the Town re-submit the Plan to the 
OSPC for certification following the execution of a reasonable, mutually 
acceptable Memorandum of Understanding between the Town and the RAL that 
addresses the RAL’s operational needs and the Town’s concerns within the 
framework of the existing zoning designation of the RAL property.    

(2) In addition or in the alternative to Recommendation # 1, the Cabinet Committee 
recommends revising the Plan to reflect the creation of a new zoning category for 
the RAL.  Recognizing the reality that this recommendation is contingent upon an 
unlikely future decision by the Town to allow the new zoning category, the Cabinet 
Committee acknowledges that this Recommendation will not be adopted without 
a major change in the Town’s current position. 

Upon receipt of these Findings and Recommendations, the Governor is statutorily obligated 
to act within twenty (20) days to certify the plan or return the plan to the Town with recommended 
revisions.  Following the Governor’s decision, “the municipality or county shall have the right to 
accept or reject any or all of the recommendations. The final decision on the adoption of the 
comprehensive plan is that of the municipality or county.”  29 Del. C. § 9103(f). Accordingly, the 
above-stated Findings and Recommendations of the Cabinet Committee are made in full 
acknowledgment of the fact that the Town retains its existing statutory authority to make the final 
decision regarding the adoption of its Plan.2 

cc (via email): 

Cabinet Committee members  

Connie Holland, Director, Office of State Planning and Coordination 

Dan McCallister, Esq. and Glen Mandalas, Esq., Counsel to the Town of Henlopen Acres  

2 See O'Neill v. Town of Middletown, 2006 Del. Ch. LEXIS 10, *182-183 (Del. Ch. Jan. 18, 2006) (“The purpose 
underlying § 9204(d) is to encourage compliance with OSPC recommendations and to aid the state and the 
municipalities in discovering whether such compliance has occurred and, if not, why not.”). The Court of 
Chancery reiterated this in a subsequent opinion, in which it also discussed the advisory role of the Cabinet 
Council on State Planning, the predecessor to the Cabinet Committee.  See Hansen v. Kent County, 2007 Del. Ch. 
LEXIS 72, *23-24 (Del. Ch. May 25, 2007) (“The process is an advisory one--one without the capacity to resolve 
or determine, in a formal sense, any land use question. The statutory purpose ultimately was to give the State 
input into the local land use process and to assure that its concerns were adequately addressed.”). 
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Cabinet Committee on State Planning Issues 
Haslett Armory, Room 219 

November 19, 2015 

Meeting Summary 

Committee Members Present: 
Meredith Tweedie, Chair, Office of the Governor,  
Connie Holland, Director, Office of State Planning 
Anas Ben Addi, Director Delaware State Housing Authority 
Tom Cook, Director of Finance 
Jennifer Cohan, Secretary, Delaware Department of Transportation  
Kara Coats for Secretary David Small, Department of Natural Resources and 
Environmental Control 
Bernice Whaley, Director, Delaware Economic Development  
Terry Pepper for Secretary Jim Mosley, Department of Safety and Homeland Security 
Brian Maxwell for Director Ann Visalli, Office of Management and Budget 
Deb Gottschalk for Secretary Rita Landgraf, Department of Health & Social Services 
Karen Field Rogers, Associate Secretary, for Secretary Steven Godowsky, Department of 
Education

Also Present: 
David Edgell, OSPC 
Dorothy Morris, OSPC 
Miriam Pomilio, OSPC 
Drew Boyce, DelDOT 
Lee Rowell, RAL 
Tim Hidell, Henlopen Acres 
Henry Dewitt, Henlopen Acres 
Martin Clark, Henlopen Acres 
Lee Mills, RAL 
John Schroeder, RAL 
Patty Cannon, DEDO 
Gail McDermitt, RAL 

Katherine Wilson, RAL 
Daniel McAllister, Baird, Mendalas, 
Brockstedt 
John Staffier, Henlopen Acres 
John Scheurer, Henlopen Acres 
Joni Reich, Henlopen Acres 
David Lyons, Henlopen Acres 
Thomas Roth, Henlopen Acres 
Leonard Sophrin, City of Wilmington 
Andrew Donnelly, Governor’s Office 
Glen Mendalas, Baird, Mendalas, 
Brockstedt

Meredith Tweedie, Chair, opened the meeting at approximately 1:05 pm with welcome 
and introductions.   

Approval of Minutes 

A motion was made by Director Ben Addi to approve the minutes from the previous 
meeting of September 30, 2015.  The motion was seconded by Terry Pepper.  Jennifer 
Cohan requested that the spelling of her name be corrected.  With no further discussion 
the motion was unanimously approved. 

Chairperson Tweedie announced that because the City of Wilmington was running late, 
the agenda would be changed so that item #4 could be heard first. 
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Henlopen Acres Dispute Resolution  

Chairperson Tweedie stated that agenda item #4 relates to a request from the Town of 
Henlopen Acres for the Cabinet Committee to engage in a dispute resolution process 
regarding the ongoing disagreement between the Office of State Planning Coordination 
(OSPC) and the Town of Henlopen regarding the certification of their comprehensive 
plan.  Chairperson Tweedie read, into the record, the language of the Comprehensive plan 
certification statute that allows for the dispute resolution. 

Pursuant to 29 Del Code Section 9103 (d) Should the Office of State Planning 
Coordination make objection to any proposed comprehensive plan or amendments 
or revisions thereto, then the Office of State Planning Coordination shall 
immediately enter in to negotiation with the county or municipality in an attempt 
to solicit agreement and resolution.  Any agreements reached during these 
negotiations shall be incorporated in to the public record and considered by the 
governing body prior to final action on the comprehensive plan.  If the Office of 
State Planning Coordination and the county or municipality fail to reach 
agreement after a period of 45 days, the Office of State Planning Coordination 
shall report the extent of agreement and areas of continued disagreement to the 
Advisory Council on Planning Coordination for dispute resolution. 

Chairperson Tweedie noted the parties in the dispute were the Office of State Planning 
Coordination and the Town of Henlopen Acres.  She asked that Connie Holland move to 
the audience during the first agenda item as she acting as a party in the dispute resolution 
and not a Cabinet Committee on State Planning Issues member. 

Chairperson Tweedie noted that while the statute discussed the Dispute Resolution it does 
not specify the procedures for such action.  Meredith has spoken to Mr. Dan McAllister 
who represents the Town of Henlopen Acres regarding how the procedure should be 
conducted.  These procedures were outlined and confirmed in a letter to Daniel 
McAllister dated November 16, 2015. 

Each party will have an opportunity to present information in addition to the written 
statements they submitted.  The procedures will be as follows: 

 Each party will have a maximum of 20 minutes total to present his position to the
Cabinet Committee in the presence of the other party and the members of the
public. The presentation may be made by one or more representatives of each
respective party, including counsel, or by any other means that the party deems
appropriate under the circumstances.

 At the conclusion of each party’s twenty (20) minute presentation, the Cabinet
Committee may ask questions of the presenting party for a period not to exceed
twenty (20) minutes.  Because this is dispute resolution and not a legal proceeding
there will not be limits on the members of each party that can answer questions.

 There shall be no cross-examination of either party by the opposing party.

 At the conclusion of the presentation and questioning period, each party may
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make a closing statement not to exceed five (5) minutes in length. 

 At the conclusion of the closing statements, any member of the public who
wishes to provide public comment about the matters discussed may do so in a
statement not to exceed five (5) minutes in length. The five minute period
may be shortened or lengthened at the discretion of the Cabinet Committee
Chair.

 At the conclusion of each party’s closing statement and following the public
comment period, the Cabinet Committee will deliberate on the record about
whether to take further action.

 The Cabinet Committee’s recommendations will be non-binding except as
required by the Committee’s enabling statute.

 Chairperson Tweedie noted that the Town of Henlopen Acres and the Office of
State Planning have each submitted a report on their party’s respective position
which will be the basis of their presentation today.

Henlopen Acres Position 

Glen Mendalas, counselor for the Town of Henlopen Acres introduced the members of 
the Town of Henlopen Acres staff at the meeting today.   

Mr. Mendalas started his presentation with a clarification of the question before the 
committee today.  He stated that there is a tendency to view this matter as a dispute 
between the Town of Henlopen Acres and the Rehoboth Art League. While there is a 
dispute in that arena, today that is not the issue.  The appointed officials in the room 
today recognize that the Rehoboth Art League (RAL) is an important institution with 
great historical significance that should be preserved.  No one within the town is 
advancing the position that the art league should relocate.  The town has gone to great 
lengths to determine a solution to preserve the Rehoboth Art League.  They pursued a 
special exception for the Rehoboth Art League which was recommended in the 2004 
comprehensive plan.  More recently the town worked, for many months, with the art 
league to create a Memorandum of Understanding.  Unfortunately neither of those 
options ended in a resolution to the issue.   So it is true that the Town of Henlopen Acres 
and the Rehoboth Art League do have a disagreement regarding the zoning of the 
Rehoboth Art League parcels but reducing the matter before you today to the issue of if 
the Art League should be preserved is a misplaced view of the issue before the 
committee.   

The issue before the committee today is whether certification of the town’s 
comprehensive plan should be held up due to the disagreement between the town and a 
single property owner over the proper zoning designation of a parcel, or in this case, two 
parcels.   The Office of State Planning Coordination refuses to certify the draft 
comprehensive plan.  The single outstanding dispute as to the town’s draft plan is with 
the zoning designation of the Art League parcels.  The RAL would like to see the parcels 
zoned with a new zoning designation, a cultural zoning designation, whereas the town 
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would like to see the parcels remain residential as practically every other parcel in the 
town is zoned. The State Planning Office has taken the position that it could not certify 
the plan until the town and the Rehoboth Art League come to an agreement.  In a March 
24, 2015 correspondence stated that the OSPC “could not move the plan forward for 
certification until a resolution could be reached between Henlopen Acres and the 
Rehoboth Art League regarding the zoning designation of the parcels.”  Later in 
September 2015, Ms. Holland advised the town manger that she could not certify the plan 
until the Rehoboth Art League was resolved.  So the issue is whether or not the plan can 
be held up based upon a disagreement of zoning on one parcel. 

Mr. Mendalas asked the question “Is the State Planning Office correct that that is a proper 
reason to hold up the comprehensive plan?”.  Mr. Mendalas stated that this question 
would need to be answered by the Cabinet Committee.  Mr. Mendalas further stated that 
he feels the answer to the question can be found in the statutes.  

Mr. Mendalas quoted 29 Del Code 9103 (a) which states  

The comprehensive plan review and certification process is intended to compare 
planning goals and development policies among levels of government for the 
purpose of attaining compatibility and consistency among the interests of state, 
county and municipal governments. Plan review and certification are necessary to 
properly address potential burdens on the state government for future 
infrastructure and public services caused by local land use actions. 

Mr. Mendalas stated that according to the statute the comprehensive plan certification 
process is intended to address burdens on the State government and other governments 
stemming from infrastructure needs.  He questioned whether or not the zoning of these 
parcels places a burden on State government for future infrastructure.  Mr. Mendalas 
further stated that it may be the case, in some towns that the zoning of a single parcel 
would place a burden on the State infrastructure but not in this case.  Therefore, he stated 
that to deny certification of the comprehensive plan because of the designation of these 
properties is inconsistent with the Delaware Planning Act.     

Regarding the nonconforming use, Mr. Mendalas stated that the Office of State Planning 
has taken the position that it cannot certify the plan as long as there is an inconsistency 
between the Existing Land Use map and the Future Land Use Map plan.  The Future 
Land Use map shown previews the direction the municipality sees land use going.  If the 
town has a parcel that is currently residential and they see it going to commercial in the 
future, they may put that on the map.  Mr. Mendalas gave examples from comprehensive 
towns in neighboring municipalities.  The situation in Henlopen Acres is that the Existing 
Land Use Map originally showed the Rehoboth Art League properties as institutional and 
the Future Land Use as residential.  The Office of State Planning noted that the town did 
not have an institutional zoning category.  The town revised the Existing Land Use map 
to show that it is a residential parcel but it is subject to a legal non-conforming use.  The 
Future Land Use map designates the parcel as residential.   The plan was still rejected 
because the non-conforming use issue was not rectified. Although the town made the 
decision that the parcel should remain residential and that was shown on the map, the 
position of the Office of State Planning was that the fact that the parcel was being used 
for something other than residential had to be rectified.  Mr. Mendalas stated that the 
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existence of a non-conforming use should not be a reason to deny certification of this 
plan and he gave examples of other municipalities that have this same issue (specifically, 
Dewey Beach).  Mr. Mendalas argued that the Office of State Planning has not held up 
other plans where there was and existing no-conforming use.  Mr. Mendalas stated that, 
in addition, the Office of State Planning has stated that Henlopen Acres is obligated to 
reach an agreement regarding the zoning of the Rehoboth Art League properties.   Mr. 
Mendalas stated that this position is not supported by statute or by law.  The process of 
going through the plan and having it approved and adopted goes through a public 
process. The final decision to adopt the plan under the Delaware Planning Act rests with 
the municipality.  He quoted 22 Delaware Code, Section 9206 (a) and stated that this 
section gets it right because the General Assembly gave the municipalities the power of 
zoning and once you give that power away, you cannot come in and try to take it back by 
forcing the town to adopt a zoning designation for these parcels that is inconsistent with 
the decision that has been made by the local officials.  If a municipality was forced to 
come into agreement with a property owner before the plan was certified, it would put the 
planning process on its head. 

In closing, Mr. Mendalas stated that it would be a much easy case if we were dealing 
with a concrete crushing plant in the middle of a residential community but that is not 
what we are dealing with - - the case before you deals with a  deep rooted institution that 
has the respect of many people in the State of Delaware.  It is not surprising that many 
are wondering why the town has determined that a rezoning is not the best course. The 
town is almost exclusively residential and there is a great interest to ensure the longevity 
of that residential character.  The town has pursued alternatives to try to find a way to 
provide assurances to this institution that what has operated through the years will be 
maintained. The town will continue to work with the Rehoboth Art League to make that 
work but the town has made a decision completely within its authority to maintain the 
Rehoboth Art League parcels within a residential zoning designation.  No matter how 
much they want to endorse the Rehoboth Art League, it is not appropriate or legal to 
attempt to force the town to change a long standing designation in order to certify the 
plan.  Refusing to certify the plan on the basis constitutes a substantial overreach by the 
State Planning Office that is not supported by law.   

Mr. Mendalas respectfully requested that the committee recommend the current draft 
Henlopen Acres plan, which has met every other item recommendation, for approval for 
certification.   

Mr. Staffier, Henlopen Acres commissioner, reiterated several points made by Mr. 
Mendalas including the mapping inconsistency and the special exemption procedure that 
was recommended in 2004.  He stated that the special exemption process was brought 
before the commission in 2005 and it was not passed. He did note, however that when it 
was going through the public process, the Rehoboth Art League opposed this process. 

Mr. Staffier also wanted the CCSPI to understand that they have tried to work with the 
Rehoboth Art League during this process and the Memorandum of Understanding that 
was drafted, they thought, met all of their concerns.  The town gave the MOU to the Art 
League and they have refused to comment on the MOU.  
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He further stated that he feels continued efforts should be done outside the end of the 
comprehensive plan and the plan should not be held up by the refusal of one property 
owner to agree.  

Deputy Director Coats - For clarification, has the MOU had been executed?  Mr. 
Mendalas stated that the MOU was an attempt to clarify what rights the Art League has 
under its grandfathered status but after 12 joint meetings to negotiate, council for 
Rehoboth Art League argued that it was contract zoning and the Art League did not sign. 
Mr. Staffier noted that the MOU was an attempt to allow the Rehoboth Art League to 
continue to do what they have been doing.   He does not feel the Rehoboth Art League 
has come back to let them know how to change the MOU to give them what they want. 

Secretary Cook – What was the time period of the 12 meetings and when the last meeting 
took place? Mr. Staffier noted that they began around June 2014 through September 
2014.  The MOU was given to the Art League in October 2014.  Mr. Cook asked if it was 
fair to say that the two groups had not sat down in over a year.  Mr. Staffier stated that 
was correct.   

Director Ben Addi – You have stated that the town is mostly residential.  Can you tell me 
what other zoning designation you have in the town and what is the percentage of each? 
Mr. Mendalas noted that there is a Marina district which is just the marina, the Recreation 
zone which is the beach, and the Governmental district which is the town hall.  All other 
parcels are residential.  Mr. Staffier noted that there are no commercial districts with in 
Henlopen Acres. 

Deb Gottschalk – Is the special exemption a category in your zoning?  Mr. Mendalas 
explained that there is no special exemption zoning district per say.  The Rehoboth Art 
League existed before the town created a zoning district and in that case they are 
grandfathered in or what is called a legal non-conforming use because they don’t 
conform to the zoning code but they are legal because the existed before the zoning.   

Chairperson Tweedie – Various versions of this dispute have been through the Delaware 
courts.  Can you give a brief explanation of where that left you?  Dan McAllister stated 
that the Rehoboth Art League attempted to demolish one of the buildings on the parcel. 
The town denied this permit due to the fact that the property is residential.  If the zoning 
designation that exists now were not in place, at least one of the areas would now be a 
parking lot.  There was not enough of a set-back for the demolition permit to be granted. 
The case was dismissed on by the Superior court on technical grounds.  It was appealed 
to the Supreme Court and the Supreme Court upheld the Superior court decision.     

Chairperson Tweedie - The Superior Court also talked about the fact that it should be 
treated as one parcel instead of two.  Has that issue been resolved?  Mr. Roth stated that 
they are referred to as one parcel for zoning purposes even though it is two distinct 
parcels. 

Chairperson Tweedie clarified the procedures in the statutory provisions.  The town has 
asked the Cabinet Committee to conduct a dispute resolution because there was an 
inability to work out your differences with the State Planning Office within 45 days. 
Meredith noted that according to the dispute resolution process, the Cabinet Committee 
on State Planning Issues shall, within 45 days of receiving the report from State Planning 
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(received 11/17/2015), issue findings and recommendations and shall submit the 
proposed plan to the Governor for certification.  It also says that within 20 days of the 
receipt of that report, the Governor shall certify the comprehensive plan or return the 
comprehensive plan to the municipality for revisions.  The municipality shall have the 
right to accept or reject the Governors recommendations.  The final decision on the 
adoption of the comprehensive plan is that of the municipality.  What would make the 
Town of Henlopen Acres satisfied?  Are you wanting the Governor to certify the plan or 
do you want the plan to go back to the town so you can adopt it.  Mr. Mendalas noted that    
initially they strived to achieve following the statue as written.  They would like an 
adherence to the 45 days and they are asking for your recommendation to the Governor 
that he certify the plan as presented.  

Chairperson Tweedie - If the Governor were to not certify and send it back with 
recommendations, what would the town do next?  Mr. Mendalas stated that the town 
would certainly consider any recommendations by the Governor would give.  

Chairperson Tweedie clarified that if they decided to reject them, the town could still 
adopt the plan.  Mr. Mendalas agreed.    

Terry Pepper asked what it would mean to the town if they do not have a certified plan. 
Mr. Mendalas stated that he could not find anything in the statute that give the state the 
right to do anything to the town.  Mr. Staffier stated that at a public meeting the state said 
road money could be held up or that the state would not provide emergency aid if the 
plan is not certified.   

Associate Secretary Field Rogers asked for a clarification on the meetings.  There were 
12 meetings but it was after the 12 meetings that the town provided the MOU to the Art 
League?  The 12 meetings were not looking at the MOU?   Mr. Staffier stated that the 12 
meetings were held to collect information so the MOU could be drafted.  

Deputy Director Brian Maxwell – What condition are the structures currently in?  Mr. 
Staffier stated they have rehabbed one of the structures.  Mr. Maxwell – What is the 
process they go through?  Mr. Roth stated that they go through the same process as 
anyone else.  Mr. Maxwell asked if there had been any substantial delays in permits.  Mr. 
Roth stated no. 

Chairperson Tweedie – If the buildings burnt to the ground, would they have to apply for 
a variance to rebuild in their existing footprint?  Mr. Staffier stated that they would have 
to apply for a variance.  

Office of State Planning position 

Connie Holland, Director, OSPC began her presentation by clarifying that she was asked 
in a public meeting what would happen if the plan was not certified.  Mrs. Holland stated 
that she told the town the only thing she knew, which is what happened within another 
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jurisdiction, Smyrna, and the state did withhold money for a water tower and some street 
aide.  

Director Holland went over a power point presentation regarding the Office of State 
Planning Coordination’s position on this issue.   Ms. Holland stated that 22 Del Code, 
Section 702 (b) states: 

Comprehensive plan means a document in text and maps, containing at a 
minimum, a municipal development strategy setting forth the jurisdiction's 
position on population and housing growth within the jurisdiction, expansion of 
its boundaries, development of adjacent areas, redevelopment potential, 
community character, and the general uses of land within the community, and 
critical community development and infrastructure issues. The comprehensive 
planning process shall demonstrate coordination with other municipalities, the 
county and the State during plan preparation. 

Director Holland also noted that the importance of the plan (see slide 2 or presentation) 
and noted that it is important that the plan identifies future land use of all parcels and that 
land use regulations must be consistent with the plan.   She noted the highlighted areas of 
the presentation (presentation attached). 

Director Holland also noted that the Office of State Planning coordinates with towns but 
does not write components of the plan.  This is because, while the Office of State 
Planning does not certify the plans, we do put forth the plans to the Governor with a 
recommendation regarding certification.  Mrs. Holland stated that it is her understanding 
that a plan has to go to the Governor with no issues.   

The comprehensive plan checklist has been in place since 2003 and is used by all 
municipalities when developing a plan and the Office of State Planning created this 
checklist per the Delaware code and the checklist is used to make sure all municipalities 
are treated the same and there is transparency in the system.  According to the checklist 
the Land Use Plan must include policies, statements, goals, planning components and a 
map which will serve to define the proposed land uses for all areas within a 
municipality’s jurisdiction.  Particular attention should be given to the recommended land 
uses for lands which are vacant or likely to be developed.  Mrs. Holland highlighted that 
the checklist specifically states:  The Land Use Plan must show the desired future land 
uses for each parcel in the municipality.  This data will form the basis for the required 
update to the zoning ordinance within 18 months of plan adoption.   

Director Holland recognized the Dewey Beach example give earlier but noted that the 
town had 18 months after the certification of their plan to correct the issue. 

Director Holland discussed how plans are reviewed and how certification issues are 
addressed.  She stated that Henlopen Acres is not unique; many towns have certification 
items and work with the Office of State Planning to address these issues. Mrs. Holland 
stated that there are many examples of issues that can arise when the plan text and maps 
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do not match.   Examples include the City of Harrington. In their plan the maps had 
colors that were hard to distinguish which could cause zoning disputes and potential legal 
action for the town. 

Director Holland stated that this is key.  Anytime she has spoken to Henlopen Acres she 
has asked for predictability.  She noted that OSPC has not been concerned with how the 
issue was resolved – through zoning, and MOU, a conditional use, etc.  She also gave the 
Town of Ellendale as an example.   The plan text and maps were in conflict with one 
another.  The Office of State Planning worked with the town to correct these issues to 
avoid possible legal actions, or zoning disputes.  She noted the lawsuit O’Neill v. Town 
of Middletown and stated that the lesson learned is that the comp plan has the force of 
law and must be consistent.   

It is Director Holland’s opinion that the plan is not consistent with Title 22, Section 702 
because of an inconsistency between the plan text and plan maps, specifically the Future 
Land Use Map.  This issue was acknowledged in the Town’s 2004 plan but has remain 
unresolved for the past 11 years.  

Director Holland discussed the chronology of the Henlopen Acres plan and how the 
Office of State Planning has worked with the town.  Mrs. Holland stated that the Office 
of State Planning is not trying to take sides on this issue; she is really geared in not the 
top down but the bottom up in helping the jurisdiction obtain an environment they want 
to live in.   

To summarize, Director Holland stated the OSPC does not believe that the current draft 
of the Henlopen Acres meets the minimum standards of Title 22, Section 702 of the 
Delaware Code.  The problem is an apparent inconsistency between the text of the plan 
and the Future Land Use Map which creates unpredictability for property owners and 
citizens throughout the town.   

The issue, per Director Holland, is as follows: 

The plan text identified a cultural land use (Rehoboth Art League) and the historic 
structures it occupies as an important component of the community.  The community’s 
vision appears to support the continuation of this land use, but not an expansion of the 
land use.   

The plan text identifies a number of potential mechanisms to preserve and protect the 
historic structure and allow for the continuation of the cultural land uses.   The path 
forward regarding which, if any, of these mechanisms will be employed is unclear. 

This was identified in the 2004 plan, and is still unresolved to date – 11 years later. 

The Future Land Use Map indicates the parcels as residential.  This seems to indicate that 
it is the desire of the town for the cultural land use to cease to exist and revert to a 
residential land use.  This appears to be inconsistent with the text, which offers multiple 
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other alternatives for this parcel and use.  Some of those alternatives would be 
inconsistent with the Future Land Use Map (i.e., a new cultural zoning designation) 
should they be adopted.   

In closing, Director Holland stated that the Rehoboth Art League is a significant historic 
structure and institution within the Town of Henlopen Acres that the state has a vested 
interest in protecting.  The town proposed legal protection for the Rehoboth Art League 
as a part of their 2004 comprehensive plan which was certified by the Governor; 
however, to date, no legal protections have been implemented by the town.   

Delaware code requires that land use regulations be changed to be in compliance with the 
comprehensive plan within 18 months of adoption.  As such, the town is not in 
compliance with their currently certified plan.  The review of their current draft plan 
update does not provide any additional confidence that the town will enact legal 
protections.  Therefore, the Office of State Planning Coordination is recommending that 
the plan not be certified by the Governor until the issue of the non-conforming use is 
resolved by the text and the map being brought into compliance with one another and 
with the Delaware Code.  This ensures predictability for all parties involved.   

Chairperson Tweedie asked for questions from the Committee - - The committee 
members had no questions. 

Public Comment: 

John Schroeder, Chairman of the Board for the Rehoboth Art League gave the following 
comments: 

The Rehoboth Art League was founded in 1938.  His family became involved with the 
Rehoboth Art League about 3 years after it started when his father, who was stationed at 
Ft. Myers, began selling paintings there.  The Corkrans started the Art League in a 
residential community now known as Henlopen Acres.  The Town of Henlopen Acres 
was established 32 years later.   

The MOU - - At the June 2014 meeting of the Henlopen Acres Planning Commission he 
spoke and asked that a committee consisting of 2 members from Henlopen Acres and 2 
members from the Art League be formed to discuss the zoning issue.  This request was 
denied.  After that meeting, the Planning Commission chair reached out to meet with the 
Art League.  The Chairman met with the Art League as an individual and they met 
several times.  There was no agendas and the Art League members thought the meeting 
was to discuss the zoning issue.  They met 12 times.  They did not know an MOU was 
being created by the town because the group meeting was not town sanctioned.  After 
receiving the MOU, the Art League met with their attorney who explained it was contract 
zoning and it was illegal.  The Art League did get back to the town to explain that they 
could not move forward with the MOU.   
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The Cultural Zone – Probably 3 years ago, the Art League stated that they should be 
considered as a cultural zone because of their 75 year history within the town.  The town 
stated that they did not know what a cultural zone was.  Mr. Schroeder stated that he 
suggested they talk to the attorney for Lewes because a similar zone had been created 
there.  That was declined. The Art League presented this idea to the town in writing in 
2014. 

Unlike all other properties in Henlopen Acres they are nonconforming and they have 
been trying since 1985 to get zoned based on their uses. What does nonconforming use 
mean to the Art League?  In June 2012 they had a performance scheduled outside 
between 4:00 pm and 6:15 pm.  They were fined by the town for having an increase in a 
nonconforming use.  A year later they sponsored an open reception for SOAR (Survivors 
of Abuse in Recovery).  The town notified them that this was a prohibitive extension of a 
nonconforming use.  They were told by town officials that if the reception went forward 
the Art League, SOAR, and the participants were subject to citations.  A year later they 
were planning another performance and were told the League and the Possum Point 
Players would be subject to legal action is the event occurred.  The event did not occur 

Mr. Schroeder questioned how any entity can operate when micro managed to that extent 
because of your zoning.   

Mr. Schroader further stated that the Art League continued to work on issues they had 
heard were the problem - - both their programing and the growing of the buildings.  Both 
have been addressed.  They have opened a satellite location on Route 9 for the 
programming and they created a conservation easement with the State to make sure the 
building are maintained.  

The Art League has been told by the Mayor that the Rehoboth Art League will not be 
rezoned.  The Art League has asked for an ordinance from the Town to give them 
assurance that if a building were destroyed they could rebuild immediately.      

Mr. Schoader stated that they have asked that legal councils meet to resolve but it hasn’t 
happened.  The Rehoboth Art League is a non-profit organization with limited resources 
to raise fund.  At this time, according to Mr. Schroeder, the zoning discrepancy is 
hampering their ability to raise funds. 

John Schurer, Chairperson of the Henlopen Acres Planning Commission gave the 
following comments: 

He noted the 30 years of discrepancy between Henlopen Acres and the Rehoboth Art 
League.  The office of State Planning has visited several times and he has tried to comply 
with all recommendations.  The Planning Commission has tried to make things as clear as 
possible.  To him, zoning is a complicated thing with a number of components so they 
tried the MOU which addressed the issues that people wanted to see.  The Town plan was 
certified in 2004.  When it was up for review in 2009 they tried to review but gave up 
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because Connie would not sign off so they waited for the 10 year update and they still 
have the same issue.   

Public comment closed at 2:35 pm 

Closing Statements: 

Glen Mendalas:  The Office of State Planning has stated that all they want is clarity.  He 
brought the committee back to the example of Dewey Beach.  The OSPC did not ask 
them for clarity – they moved them forward. 

Regarding the conservation easement - - The Town did not find out about the 
conservation easement from the Rehoboth Art League.  They found out through a third 
party. If this was a good thing for the town, wouldn’t they have contacted the town?  The 
town had to go to the recorder of deeds and get a copy of the easement.  He has read the 
easement and does not see it as a positive document for the town.   

Mr. Mendalas closed by stated that he has worked with the Office of State Planning for a 
lot of years and Mrs. Holland is correct that they come to the town and work with them 
on issues so it is hard to say they should stand aside and let the plan move forward but in 
this instance he does feel the statutes give way to what is going on here and the plan 
needs to be forwarded to the Governor.  Mr. Mendalas respectfully requested that the 
Committee move the plan forward with a recommendation for the Governor to certify. 

Mr. Staffier stated that it is important to note that the letters of March 4, 2015 and 
September 22, 2015 the issue was between the Existing Use map and the zoning map.  He 
stated that the Future Land Use map was not mentioned. The town addressed the 
inconsistency between the Existing Land Use map and the zoning map.  The town intends 
for the RAL parcels to remain residential in the future so that could have been addressed 
if that issue had been brought to their attention.   Regarding the conservation easement, 
he does not feel it prohibits the building or expansion of RAL structures if they are used 
for cultural uses.   

Connie Holland:  Director Holland stated that this issue is not personal.  There have been 
some interesting meeting and some interesting comments.  She is AICP certified which 
means she has to look at everything to ensure it is compliance with the law. Mrs. Holland 
congratulated the Town on a beautiful community but stated that she also cares about the 
State and feel that she has heard enough here today to prove it should not go to the 
Governor. There is confusion. We heard that confusion on the map. She has tried to 
document everything and she is sure they can go back and forth but the bottom line is the 
text does not meet the maps.   Mrs. Holland stated that a full faith effort should be made 
to correct the issue.  Regarding other jurisdictions, there is no secret there is a law that 
says if your text and maps say two different things, the town has 18 months to implement 
it. This document does not say the same thing and does not give a path forward and she 
has been dealing with this for 11 years.  Mrs. Holland stated that it is only fair to the 
citizens of Delaware and the Rehoboth Art League to have this corrected. 
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Deliberations 

Chairperson Tweedie stated that the question on the table is if this committee forwards 
the document to the Governor and if they do forward the document, what 
recommendation do they give to the Governor. 

Ms. Tweedie stated that, she does not see discretion on whether or not the committee 
forwards this to the Governor.  The committee has to send the plan to Governor within 45 
days, according to subsection (e) of 9103.  There will be a vote but does not see 
discretion on this issue. 

She feels a couple of questions have been raised as follows: 
1. Do the maps reflect the present reality?
2. Does the conservation easement have anything to do with this?
3. Can the Town certify their own plan and
4. What affect does the Governors decision have on the town?

There will be two votes.  One will be whether or not to forward the plan to the Governor 
and the other will be on the recommendation. 

Secretary Cook stated that this committee wouldn’t be here but for the issue with the 
Rehoboth Art League. He really thinks that the entities need to get together and work this 
out.  He heard the parties say they were open to it and he firmly believes that this issue 
needs to be resolved, both for the discussion today and for the future of the town. 

Director Ben Addi asked about the 45 day requirement to forward to the Governor.  If we 
know that it has to be forwarded to the Governor then does the committee vote to 
recommend whether to certify it or not certify it?  Chairperson Tweedie noted this was 
correct.   

The Delaware Supreme court stated that the two parcels are to be treated as one and they 
are currently a nonconforming use.   There is no dispute about this issue.  The question of 
the Future Use Map is that technically we can make recommendations but the town can 
come up with whatever use they want to on this matter.  Her proposed finding are as 
follows (bold): 

1. There is not an issue with how the plan reflects the present zoning status.
2. The town has the ultimate discretion to adopt their plan per 9103 (f)

With that said, is this a legal about the Office of State Planning or the town being legally 
correct or is this a policy question.   In as far as it going to the Governor for 
recommendation, she feels it is a policy question in that the Court of Chancery decision 
(O’Neill v Town of Middletown) said that the State Planning Act doesn’t confirm a right 
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of action on any plaintiff trying to challenge what the State Planning Office has done.  
The courts have looked at this statute and have determined that it is advisory and it is to 
allow the Government to provide coordination in the planning process.  Whether or not 
the Governor chooses to agree with a town’s comprehensive plan is a policy question 
because ultimately the town can do what the town wants to do.   
 

3. Make recommendation on the policy question 
4. Recommend to the Governor to return the plan without certification for the 

parties to work out.   This committee should support maintaining the 
existence of the Art League in a way that balances the interest of the Art 
League.   

 
Secretary Cook asked if the 45 day clock started on the 17th?  Chairperson Tweedie stated 
it started on the 17th.   Is there an ability to vote that it goes to the Governor but give the 
parties 30 days to try to reach agreement.  
 
Mrs. Tweedie stated she does not have an issue with this idea if the parties think they can 
get together by the 19th of December.   
 
Director Ben Addi asked what the outcome of these discussions would be that would 
cause us to recommend certification to the Governor?  He is having a hard time 
understanding how he can meet the RAL needs.  It was discussed that the dispute is 
between only the Office of State Planning and the Town.  Secretary Cook stated that the 
Art League would have to be involved.  
 
Deb Gottschalk discussed the idea of holding the recommendation for a 30 day period 
and if an agreement can be reached then it goes with a recommendation to certify, if not, 
a recommendation to not certify would go to the Governor. 
 
Chairperson Tweedie stated that she thinks a motion should be made to forward to the 
Governor with a recommendation that he not take action for 31 days.  People are 
welcome to send emails to Meredith and if she determines that an agreement has been 
reached.  It was discussed that if at the 31 day mark there is a recommendation from State 
Planning to certify then it moves forward for certification; if there is not then the 
recommendation is to not certify. 
 
Deputy Secretary Coats made a motion that the Chairperson hold the plan for 31 days. At 
day 32 the committee will send to the Governor. The Office of State Planning and the 
Town have 31 days to negotiate an agreement whereby the OSPC is willing to 
recommend certification. If the recommendation comes then the CCSPI would 
recommend certification to the Governor. If the recommendation does not come then it is 
forwarded to the Governor with a recommendation not to certify.    The motion was 
seconded by Secretary Cook.   
 
Questions:  Director Ben Addi does not agree with plan.  That puts the decision in the 
hands of one party which is not fair to the other party.  The Committee can make a 
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decision to recommend as they are comfortable with based on what they have heard today 
and the Governor then has time to take our recommendation or not depending on what 
information he has within that timeframe. 
As a matter of procedure, so this committee does not have to meet again, the committee 
should make a recommendation based on where it is today.    While the town may be 
legally correct in the zoning status assertions and that is ultimately their decision, the 
question before the committee is a policy question.   This committee cannot do anything 
to make that resolution happen.  

Deputy Coats withdrew her motion 

Secretary Cook made a motion to move the plan to the Governor as required by 29 Del 
Code 9103 with a recommendation not to certify.  The motion was seconded by Terry 
Pepper.  Favor:  Deb Gottschalk, Terry Pepper, Brain Maxwell, Karen Field Rogers, Kara 
Coats, Tom Cook, and Meredith Tweedie.  Opposed: Anas Ben Addi.  Motion carried.   

For clarification purposes the Governor has 20 days to certify or return to the town and 
the municipality shall have the right to accept or reject any and all recommendations. 
Chairperson Tweedie encouraged everyone to get together and settle the dispute. 

City of Wilmington DDD Expansion 

The City of Wilmington is requesting an expansion of their existing Downtown 
Development District to include an additional 1.50 acres. 

Director Holland stated that when the Office of State Planning Coordination and the City 
of Wilmington have worked together to resolve the GIS issues.   

Lenny discussed the how the issue was resolved and that the City will stay in close 
contact with the Office of State Planning Issues. 

A motion was made by Anas Ben Addi that the expansion to the Wilmington DDD 
boundaries be approved as presented.  The motion was seconded by Tom Cook.   For the 
record, Chairperson Tweedie noted that the letter from the City is included in the packet. 
With no further discussion the motion was carried by a unanimous vote. 

Public comments:  Chairperson Tweedie asked if there were any members of the public 
that wished to speak. 

With no public wishing to speak, a motion was made by Brian 
Maxwell; seconded by Tom Cook and unanimously carried that the meeting be 
adjourned.  Meeting was adjourned at 3:15 PM. 

Draft Minutes posted to calendar: December 18, 2015  

Minutes approved:  

Final minutes posted to public: 
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MEMORANDUM 

TO: Cabinet Committee on State Planning Issues 

FROM: Connie Holland 

RE: Henlopen Acres comprehensive plan staff report 

DATE:  November 17, 2015   

The following chronology details the language in the former and current draft plans.  Please be 
aware that the town has not followed through with the implementation of these plan elements: 

July 9, 2004 - Plan certified by Governor 

Page 4 (Municipal Development Strategy) of the 2004 certified plan refers to the Rehoboth Art 
League by stating: 

The plan recommends that this property only be used as art gallery, art school, or other 
community purpose, as specified by the deeds of 1930 and 1982. If the Rehoboth Art League, 
Inc., ceases to exist and no successor organization is formed to continue the art gallery, art 
school, or community purpose, the property reverts to residential land use only. The Town 
further recommends that the Peter Marsh House, accessory structures, landscape, and gardens 
not be modified significantly as to diminish the historic characteristics of the property or as a 
departure from the residential character of Henlopen Acres 

On page 12 of the plan (Future Land Use) it states: 

The plan recommends a review of the Zoning Code to separate the legislative planning and 
zoning administration function from a quasi-judicial variance process.  The plan also recommend 
revising the special-exception process, replacing it with a conditional-use process to provide the 
review of land uses and structures not provide by right in the zoning code by the Environmental 
Approval Committee and Town Commissioners.   
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It also states: 

The plan recommends that the Special Exception process for allowing land use activities in 
addition to those land uses by right be replaced by a Conditional Use process. The Conditional 
Use permit would be required for land use activities not allowed by right. The current Zoning 
Code provides for these land uses by special exception: art galleries, art studios and art 
classrooms, theater and theater classrooms in the Residential District. The recommended 
Conditional Use process would require review of these land uses in addition to the by-right 
Residential use by the Environmental Approval Committee and with approval by the Town 
Commissioners. The Conditional Use process would allow the Town Commissioners to (1) set 
conditions on how the property will be used, limits on changes to the property and structure and 
(2) require review if the property owner changes or the organization engaged in the use changes. 
The plan recommends that the Board of Adjustment review only errors in administration of the 
Zoning 

2004 Zoning map shows the Art League Property as (R) Residential and the Current Land Use as 
(I) Institutional.  The Future Land Use map shows the property as (R) Residential.   

February 2012 - Reviewed draft update through PLUS  

One of the certification items listed at that time: 

The comprehensive plan review as presented does not include a completed set of land use maps 
in accordance with Del Code. The Town should work with either the previous contractor or a 
contractor of their choosing to develop the necessary maps to meet minimum certification. 

In addition, the State Historic Preservation had the following comments regarding the plan being 
reviewed (only included portion related to zoning change) 

 Further, and perhaps more importantly, the Plan as submitted does not acknowledge the
cultural activities of the Rehoboth Art League through a zoning designation, but rather
suggests that the use of the Rehoboth Art League site remain a conditional use granted by
the municipal government. This provision could have a chilling effect on preservation
efforts related to the Rehoboth Art League campus, as any proposed renovations would
have to meet the standards for conditional use.

 Historic and Cultural Affairs recommends that Town explore designating a separate
zoning category for the Rehoboth Art League, one which acknowledges the decades-long
role the Rehoboth Art League campus has played in supporting cultural activities. These
activities are a benefit to the local community, the county, and the state as a whole.

 In 2010, HCA signed an affiliation agreement with the Rehoboth Art League. This
agreement has resulted in the State of Delaware being formally affiliated with the
Rehoboth Art League, and allows for the reciprocal use of buildings, land, collections,
and staff between HCA and the Rehoboth Art League. HCA took this important step in
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order to further strengthen the preservation efforts related to the Rehoboth Art League 
campus. 

 HCA realizes the preservation challenges facing the Rehoboth Art League and has been
in discussions with RAL about the use of other preservation mechanisms—covenants,
easements, and trusts—which may help to preserve this important Delaware cultural
property. Nevertheless, HCA urges the Town to revise the draft comprehensive plan to
address the above-cited aspects which may in fact be detrimental to the Town’s stated
interest in preserving its historic character.

August 2012 – Reviewed draft update through PLUS 

The PLUS response letter stated, as a certification item, “The Town needs to resolve the issue of 
the Rehoboth Art League, a nonconforming use within the Town.” 

June 27, 2014 

Connie Holland attended a meeting and discussed how the town could resolve the Rehoboth Art 
League issue. 

February 2015 – Reviewed draft update through PLUS 

The PLUS letter stated, as a certification item: 

Rehoboth Art League – The comprehensive plan Existing Land Use Map shows the Rehoboth 
Art League property as “Institutional”. However, the zoning map/code for the Town of Henlopen 
acres does not include an “Institutional District”. The Town must work to rectify this 
nonconforming issue before the plan can be certified.  

According to the 130-17, permitted uses of the residential district in your zoning code art 
galleries, art studios, and art classrooms, theater and theater classrooms, are permitted when 
authorized as a special exception, except where one of the principal activities is one which is 
customarily carried on for profit as a business.  

Your 2004 comprehensive plan recommended (section 2.3b) “recommends that the Special 
Exception process for allowing land use activities in addition to those land uses by right be 
replaced by a conditional use process…..” In addition, section 2.3b states “that this would allow 
the Town Commissioners to (1) set conditions on how the property will be used, limits on 
changes to the property and structure and (2) require review if the property owner changes or the 
organization engaged in the use changes.”  

To date, the town has not completed this recommendation, leaving the Rehoboth Art League as a 
special use exception in your residential section. 



Henlopen Acres staff report 
Page 4 of 5 
 

It is our understanding that The Rehoboth Art League has sought, through the town, a change of 
zone or a conditional use for their property, because, as it stands, they have been unable to work 
with the town for decision regarding needed repairs to the structure.  
 
The State is aware that the Rehoboth Art League and the Town of Henlopen Acres have been in 
communication regarding his issue but there has been no resolution reached. The Office of State 
Planning cannot move this plan forward for certification until an agreement is reached between 
the Town and the Rehoboth Art League.  
 
During the PLUS meeting, I suggested that the attorney for the Town of Henlopen Acres and the 
attorney for the Rehoboth Art League set a meeting to discuss a Memorandum of Understanding 
that has been drafted and/or to resolve this issue.   

August 2015 – Reviewed draft through PLUS 
 
The PLUS letter stated, as a certification item: 
 
At the February 2015 PLUS meeting the possibility of a memorandum of understanding was 
discussed between the town and the Rehoboth Art League. At the meeting staff requested that the 
attorneys for both parties meet to discuss the memorandum and hopefully come to an agreement. 
It is my understanding that the town has not reached out to the Art League attorney for this 
meeting. Since the February 2015 meeting the Art League has donated an easement to the 
Delaware Division of Historical and Cultural Affairs. Please be aware that now the Division of 
Historical and Cultural Affairs will be partners in any MOU or changes to the property. 
Considering all parties – the town, the Art League, and the State wish to have this property 
preserved and to be a landmark, it would not be appropriate to recommend certification to the 
Governor until this issue is resolved.  
 
Conclusion 
 
Since the certification of the Town plan in 2004, which stated a proposed resolution to this issue, 
the town and the Rehoboth Art League have been unable to resolve the issue of the discrepancy 
between the maps and the text.  There has been no clear path to a resolution identified by the 
town should this plan update be certified.    

To further complicate this issue the State Historic Preservation Office now has an easement on 
this property and a vested interest ensuring the preservation of the structures and their use.  It is 
my understanding the town has not reached out to the Art League nor the SHPO to amend the 
current draft plan to include this new information and develop a mutually acceptable path 
forward.    

Holding a plan for certification issue is not unique to Henlopen Acres.  It is often done when 
there is a discrepancy between Delaware Code requirements and the plan being reviewed. In this 
case there is clearly a discrepancy between the plan text and the Future Land Use map.  For 
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municipal plans both the plan text and the maps have the force of law; therefore, the discrepancy 
must be addressed prior to certification.   

Recommendation: 

The Rehoboth Art League is a significant historic structure and institution within the Town of 
Henlopen Acres that the State has a vested interest in protecting.  The Town proposed legal 
protection for the Rehoboth Art League as a part of their 2004 comprehensive plan which was 
certified by the Governor; however, to date, no legal protections have been implemented by the 
town.   

As such, the town is not in compliance with their currently certified plan.  The review of their 
current draft plan update does not provide any additional confidence that the town will enact 
legal protections.  Therefore, the Office of State Planning Coordination is recommending that the 
plan not be certified by the Governor until the issue of the nonconforming use is resolved by the 
text and the map being brought in to compliance with one another and with the Delaware Code.  
This ensures predictability for all parties involved.     

Attachment:   Future Land use map showing example of code requirement discrepancy 
PLUS letter from most recent review 



**
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September 22, 2015 

Mr. Thomas Roth 
Town of Henlopen Acres 
104 Tidewaters 
Henlopen Acres, DE 19971 

RE:  PLUS review 2015-08-02, Town of Henlopen Acres Comprehensive Plan 

Dear Mr. Roth, 

Thank you for meeting with State agency planners on August 26, 2015 to discuss the proposed 
Comprehensive Plan for the Town own of Henlopen Acres.  This meeting was to discuss changes 
to the comprehensive plan resulting from the February 25, 2015 meeting. 

The Preliminary Land Use Service (PLUS) letter from the above referenced meeting noted three 
certification items.  At the August 26, 2015 meeting, we discussed the certification items as 
follow 

 Public Participation Section (p. 1) – The town noted in the plan that 13 meetings were
held between 2011 and 2014.  Please expand the public participation section to include
what was discussed at those meetings, what were the public comments at those meetings,
and what the Town did to address the issues brought forth in the meetings.  In addition,
the plan should include specific information about the meetings regarding the Rehoboth
Art League, where the town is in those discussions, and the path forward for resolving
those issues.

The town has updated the comprehensive plan to discuss the meetings and the
public participation in more depth.  The changes to the draft plan reviewed at the
August 26, 2015 PLUS meeting are sufficient to meet this requirement.

 Intergovernmental Coordination (p 26) – The plan states that the neighboring
jurisdictions were notified regarding the update and that the City of Rehoboth made
numerous comments regarding the plan.  Please expand the Intergovernmental
Coordination section to include what comments were made and if any revisions were
made to the draft plan as a result of those comments.
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The town has updated the comprehensive plan to discuss the meetings and the 
public participation in more depth.  The changes to the draft plan reviewed at the 
August 26, 2015 PLUS meeting are sufficient to meet this requirement. 

 As noted by Sussex County, on page 11 of this letter, the plan should note that Sussex
County operates the waste water system that serves the Town of Henlopen Acres. Page
18 of the plan states the Town’s waste water is connected to the Rehoboth Beach facility
at Wolf’s Neck. This is incorrect. Waste water from the Henlopen Acres Sanitary Sewer
District (HASSD) is conveyed to the Rehoboth Beach Sewage Treatment Plan (RBSTP).
The RBSTP treats and disposes wastewater into the Lewes-Rehoboth Canal. The facility
is located at 20543 Roosevelt Street, on the bank of the Lewes-Rehoboth Canal.   Wolf
Neck plant references should be deleted and RBSTP data included.

Per Janelle Cornwell of Sussex County, the comprehensive plan has been updated to 
correct the information regarding the wastewater.   

 Rehoboth Art League – The comprehensive plan Existing Land Use Map shows the
Rehoboth Art League property as “Institutional”.  However, the zoning map/code for the
Town of Henlopen acres does not include an ”Institutional District”.     The Town must
work to rectify this nonconforming issue before the plan can be certified.

At the February 2015 PLUS meeting the possibility of a memorandum of 
understanding was discussed between the town and the Rehoboth Art League.  At 
the meeting staff requested that the attorneys for both parties meet to discuss the 
memorandum and hopefully come to an agreement.  It is my understanding that the 
town has not reached out to the Art League attorney for this meeting.  Since the 
February 2015 meeting the Art League has donated an easement to the Delaware 
Division of Historical and Cultural Affairs.  Please be aware that now the Division 
of Historical and Cultural Affairs will be partners in any MOU or changes to the 
property. 

Considering all parties – the town, the Art League, and the State wish to have this 
property preserved and to be a landmark, it would not be appropriate to 
recommend certification to the Governor until this issue is resolved. 

On August 26, 2015 at the PLUS meeting the Town of Henlopen Acres requested that the issue 
of certification of the comprehensive plan be forwarded to the Dispute Resolution Committee.  
The request was also documented in a letter to me dated August 26, 2015.  According to 29, Del 
Code, § 9103(d), dispute resolution, the Office of State Planning Coordination is the 
governmental body that determines if an issue should be considered by the committee.  At this 
time, I do not feel all avenues have been explored.   There has been no meeting, as I suggested, 
of the attorneys and there is now another partner (Historic and Cultural Affairs) that to my 
knowledge has not had an opportunity to meet with the town and the Art League to work through 
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the issue of the proper designation on the maps and proper verbiage in the text of the 
comprehensive plan.   
 
All other recommendations received by the town through the  PLUS process (PLUS letter dated  
March 2015) are still valid and the State agencies once again ask that the town consider these 
comments before forwarding your plan to this office for certification. Please note that additional 
changes to the plan, other than those suggested in this letter, could result in additional comments 
from the State.  Additionally, these comments reflect only issues that are the responsibility of the 
agencies represented at the meeting 
 
Thank you for the opportunity to review this Comprehensive Plan.  If you have any questions, 
please contact me at 302-739-3090. 
      
Sincerely, 
 

 
 
Constance C. Holland, AICP 
Director, Office of State Planning Coordination 
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Comprehensive Plans in Delaware

• Required by Title 22, Section 702 of Delaware Code:

(b) Comprehensive plan means a document in text and maps, containing at a minimum, a 
municipal development strategy setting forth the jurisdiction's position on population and housing 
growth within the jurisdiction, expansion of its boundaries, development of adjacent areas, 
redevelopment potential, community character, and the general uses of land within the community, 
and critical community development and infrastructure issues. The comprehensive planning process 
shall demonstrate coordination with other municipalities, the county and the State during plan 
preparation. The comprehensive plan for municipalities of greater than 2,000 population shall also 
contain, as appropriate to the size and character of the jurisdiction, a description of the physical, 
demographic and economic conditions of the jurisdiction; as well as policies, statements, goals and 
planning components for public and private uses of land, transportation, economic development, 
affordable housing, community facilities, open spaces and recreation, protection of sensitive areas, 
community design, adequate water and wastewater systems, protection of historic and cultural 
resources, annexation and such other elements which in accordance with present and future needs, 
in the judgment of the municipality, best promotes the health, safety, prosperity and general public 
welfare of the jurisdiction's residents.

Note: Highlighted text indicates requirements for small towns, under 2000 population 



Importance of the Comprehensive Plan

• In municipal plans, both the text and maps have the “Force of Law”

• Plan identifies vision of the community

• Plan identifies policies for growth and development

• Plan identifies future land use for all parcels

• Land use regulations (aka zoning) must be consistent with the plan

• Annexations must be consistent with the plan



How to Prepare a Comprehensive Plan

• Professional Planners usually prepare municipal plans;

• May be on staff (larger towns) or consultants

• OSPC provides guidance to planners and local officials in the form of a 
checklist

• Original checklist developed in 2002, revised in 2003 and in effect until May 
2015

• Update to checklist published May 2015, in effect currently

• Checklist provides guidance, but also lets plan preparers know how 
their plan will be evaluated



Comprehensive Plan Checklists

• 2003 Checklist (in effect when Henlopen Acres Plan was written)
Land Use Plan
Summary: The land use plan evaluates existing land use within a municipality, then recommends 
proposed land use categories for all parcels in the community. The land use plan should be 
expressed as both text and a map or map series. The Land Use Plan represents a composite of 
recommendations for the community, and should be derived after an analysis of all relevant data 
found elsewhere in the plan.

Land Use Plan. The Land Use Plan must include policies, statements, goals, planning 
components and a map which serve to define the proposed land uses for all areas 
within the municipality’s jurisdiction. Particular attention should be given to the 
recommended land uses for lands which are vacant and likely to be developed.   The 
Land Use Plan must show the desired future land uses for each parcel in the 
municipality.  This data will form the basis for the required update of the zoning 
ordinance within 18 months of plan adoption.



How Comprehensive Plans are Reviewed

• OSPC employs Principal Planners (aka “Circuit Rider Planners”).

• All are professional planners, two are AICP certified.
• Principal Planners review plans for compliance with code requirements
based on professional standards for comprehensive plans, as summarized
in the checklists.

• Plan elements specific to other agencies (i.e. transportation, housing,
environmental, etc.) are reviewed by professionals in each agency via the
PLUS process

• “Certification Items” are identified through this review as code
requirements that must be addressed prior to certification by the
Governor.



How to address “Certification Issues”

• Typically, Principal Planner works with the municipality, their planner 
or consultant, and the agency (if necessary) to resolve the issue.



How to address “Certification Issues”

• Example:  City of Harrington 2013 Comprehensive Plan (PLUS 2013‐04‐04)
• Certification Issue:  “Exhibit 17 – it is difficult to tell the difference between
the colors for low density residential and medium density residential.  Please
select colors that clearly show the distinction between the two land uses.”

• Potential Problems:  zoning disputes; unable to process annexations; zoning
held invalid; potential legal action should residents oppose zoning; lack of
predictability for land owners and developers.

• Resolution: Principal Planner worked with consultant to ensure
mapping was clarified, high quality print outs provided to City and
OSPC.  Plan was certified.



How to address “Certification Issues”

• Example: 2009 Ellendale Plan Update (PLUS 2009‐05‐03)
• Certification Issues:

• Plan Update contains text and maps that supersede and / or conflict with other text 
in plan.

• Plan Update does not identify future land use for annexation areas on maps
• Plan Update does not include text describing future land use categories
• Plan Update includes two conflicting versions of the Future Land Use Map
• Potential Problems: zoning disputes; unable to process annexations; zoning held 
invalid; potential legal action should residents oppose zoning; lack of predictability 
for land owners and developers

• Resolution:  Principal Planner worked with Town and consultant to clarify 
intended maps and text; revised plan was submitted and certified



What can happen if comprehensive plan is 
not consistent with desired Future Land Use
• Potential for legal action
• Example:  O’Neill v. Town of Middletown, 1069‐N (Del. Ch. 1‐18‐2006)

• Facts:
• Middletown’s comprehensive plan showed subject property for future
manufacturing use (chip plant)

• Economic conditions changed.  Commercial development was desired.  Plan
was not changed

• Middletown rezoned property to commercial.  An aggrieved citizen sued

• Result:  rezoning held invalid; Town had to update plan
• Lesson:  the text and maps in the comp plan have the Force of Law;
must be consistent and represent the vision of community




