
GOVERNOR’S ADVISORY COUNCIL FOR EXCEPTIONAL CITIZENS (GACEC) 
GENERAL MEMBERSHIP MEETING 

 7:00P.M., March 19, 2019 
George V. Massey Station, Second Floor Conference Room 

516 West Loockerman Street, Dover, DE 
 

MINUTES 
 
MEMBERS PRESENT: Susan Campbell, Al Cavalier, Nancy Cordrey, Cathy Cowin, Bill Doolittle, 
Karen Eller, Ann Fisher, Terri Hancharick, Tika Hartsock, Thomas Keeton, Dana Levy, Mary Ann 
Mieczkowski, Robert Overmiller, Jennifer Pulcinella, Kimberly Warren, and Laura Waterland. 
 
OTHERS PRESENT:   Guests: Dawn Alexander/Colonial School District, Dale 
Matusevich/Department of Education (DOE), Fiona Vivar/DOE, Jeanette Short/ DOE, Sarah 
Marlowe/GACEC applicant, Roger Levy/guest of Dana Levy, Judy Mellon/1st State Pre-K, Meedra 
Surratte/Parent Information Center of Delaware (PIC), Elayne Miller/guest of Danna Levy, Larry 
Ringer/PIC, Cindy Brown/DOE Office of Early Learning (OEL). 
 
Staff present: Wendy Strauss/ Executive Director, Kathie Cherry/ Office Manager and Sybil Baker/ 
Administrative Coordinator. 
 
MEMBERS ABSENT: Emmanuel Jenkins, Carrie Melchisky, Beth Mineo, Brenné Shepperson, 
Howard Shiber and Deanna Tyree. 
 
Chair Ann Fisher called the meeting to order at 7:08.  Ann asked for and received a motion to approve 
the March meeting agenda, the motion was approved. 
 
 
Public Comments 
 
Danna Levy read an article written by her daughter-in-law who is a literacy professor.  Judy Mellon 
from 1st State Pre-K addressed Council concerning the income inequality that is increasing.  
Consequently, there is an opportunity gap for children from homes where resources are very scarce.  
Ms. Mellon stated that she was here to address Council regarding expanding the early education for 4-
year olds.   She shared the following statistics: 90% of brain development happens by age 5.  During the 
first 5 years of a child’s life 1 million new brain connections are formed every second.  For many 
children suffering from the opportunity gap this is not happening.  Dawn Alexander continued the 
conversation sharing that there are models in other states for universal pre-K.  She and Ms. Mellon are 
asking for support for the concept of small classes (15 or less).  Teachers in these classrooms would be 
certified special education teachers.  Para-educators would also receive additional training.  She asked 
that the GACEC support this program.  Additional information is available at www.firststateprek.com .  
Their group is in the process of mustering support for legislation that will mandate a 5-year roll-out of a 
VOLUNTARY universal early learning experience for ALL 4-year olds.  A handout was shared and is 
attached for your reference. 
 

http://www.firststateprek.com/


   

 2 

Ann asked for a motion to approve the February meeting minutes.  A motion was made.  The motion 
carried with one abstention.  A motion was made and approved to accept the February financial 
report. 
 
CHAIR/DIRECTOR’S REPORT 
 
Ann reminded committee chairs that reports are to be turned in prior to leaving and announced absent 
members.  The floor was then turned over to Wendy.  Wendy shared that as of March 28 staff would be 
fully integrated on the State of Delaware server and asked that members make note of staff email 
address changes.  Wendy confirmed with Mary Ann that the Inclusion Conference had over 600 
attendees this year. It continues to grow.  Two weeks ago, a meet and greet with some of the new 
legislators was held and several GACEC members were able to attend.  Wendy met with House and 
Senate leadership, along with representatives from the State Council for Person with Disabilities, to 
advise them of our legislative priorities.  Kathie has been working with the Governor’s office to move 
forward our applications for new members.  House Bill 48 on K-3 special education funding, which 
Council endorsed, was voted out of the House Education Committee.  The cast of Boundless will be 
performing in both the House and Senate on March 26 and will be recognized with a Resolution.    
 
 
DOE REPORT 
 
Mary Ann offered a report on the State’s Individuals with Disabilities Education Act (IDEA) grant 
application.  Her report offered an overview of the assurances that she must provide to the federal 
Office of Special Education Programs (OSEP) and how the Department monitors those items to be able 
to provide assurances.  A copy of her PowerPoint presentation is attached for your reference. 
 
 
 
COMMITTEE REPORTS 
 
 
INFANT AND EARLY CHILDHOOD 
 
Jen reported that the committee spoke with members of Child Development Watch (CDW) north and 
south to discuss the process for transitioning 3-year olds from CDW to the districts.  She shared that 
CDW is trying to have their transition meetings done earlier to increase the amount of time the districts 
have to do evaluations if they are needed.  CDW indicates that the burden of proof for eligibility for Part 
B services is on the receiving district.  Other topics covered included the steps in preparing an 
Individualized Family Service Plan (IFSP) and a discussion about the oversight of the transition 
coordinators.  DOE pays for liaisons to CDW. They are not employed by DHSS.  Jen also shared some 
statistics from the 2018 Safe Sleep Initiative, which will issue its final report in April.  There were 12 
infant deaths reported in 2018 with 67% sharing a bed, 33% born to parents who tested positive for 
drug use, 27% were born addicted and 25% parent was intoxicated at time of death.  There have 
already been two deaths reported in 2019.   
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ADULT TRANSITION SERVICES 
 
Cathy shared that her committee heard from Dale Matusevich who was speaking on behalf of the 
Employment First Oversight Commission.  The committee was interested in hearing about the results of 
this.  What does this mean for individuals with disabilities?  Dale reported that they are in the process of 
collecting data.  The committee hopes to learn more once the data is collected.  Cathy noted that there 
are now only two sheltered workshops in Delaware: Chimes and Elwyn and the number of clients in 
both of those locations are dropping.   
 
 
CHILDREN AND YOUTH 
 
Bill reported that the committee met with Meedra Surratte from Parent Information Center to discuss 
the special education parent councils.  The group discussed outreach opportunities as well as perhaps 
some one-time funding to get the program more established.  The committee has no recommendations 
for Council currently. 
 
 
POLICY AND LAW 
 
Laura shared that she was the only member of the committee in attendance.  Laura read from the legal 
memo, dated March 11, 2019, the following items which the Disabilities Law Program (DLP) 
recommends Council act on.  On the review of the DHSS annual grant application for Birth through 
Three federal funding under Part C of the IDEA Act it was decided that a letter would be sent to Sue 
Campbell just reiterating the information she shared with Council tonight which addressed the concerns 
in the legal memo. 
 
Commentary on the regulations discussed in committee or approved by the Board was as follows: 
 

1. Review of DHSS annual grant application for Birth Through Three federal funding under 
Part C of the IDEA Act. (Notice Del. Register of Reg., March 1, 2019) 
 

DHSS posted for public comment its application for federal fiscal year 2019 (“FFY 2019”) funding 
under Part C of the Individuals with Disabilities Education Act (IDEA). The federal Part C grant is 
administered by the Office of Special Education Programs (“OSEP”), and provides the State funding to 
maintain and implement a system of early intervention services for infants and toddlers with disabilities 
or developmental delays. 34 CFR 303.100. 
 
Title 34, Part 303 of the implementing regulations detail what must be included in each State’s grant 
application. The application consists of three main parts: Section II-A, which requires the State indicate 
whether it is providing OSEP the policies, procedures, methods or descriptions (“policies, etc.”) that are 
required by 34 CFR 303.201- 212; Section II-B, which asks the State to make assurances about its 
ability to comply with various requirements; and Section III, which requires the State’s to outline how it 
proposes to spend federal funds. 
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Application Section II-A  
In Delaware’s FFY 2018 application, the State indicated it could provide OSEP all Part II-A required 
policies, etc., and that all these policies, etc., were already on file with OSEP.   The FFY 2018 
application also stated Delaware could make all Part II-B assurances.  
 
However, in the FFY 2019 application Delaware states that it cannot provide all of the Part II-A 
policies, etc. Since the federal regulations have not changed since 2011, a member of the DLP reached 
out to DHSS to find out why Delaware could not satisfy II-A requirements since OSEP had Delaware’s 
previous year’s policies, etc. on file and there have not been any federal regulatory changes that would 
have rendered Delaware’s policies, etc. insufficient.  The DLP was informed that incorrect boxes were 
selected in Part II-A, and DHSS will promptly release a corrected application. Delaware is able to 
satisfy all Part II-A requirements. 

 
Application Section II-B 

The FFY 2019 application differs from the 2018 application in that Delaware will not be making all of 
the Part-B assurances this year. If a State is unable to make an assurance, it must provide anticipated 
date no later than June 30, 2020 by which it will bring itself into compliance. This year, Delaware will 
not make the following assurances: 
 

• State rules, regulations, policy, and procedure about early childhood intervention for infants 
and toddlers with disabilities “conform to the purposes and requirements of 34 CFR Part 
303.” See Section II-13 of the FFY 2019 application. Delaware’s estimated completion date 
is June 30, 2020.   

• There are policies and procedures “relating to establishment and maintenance of qualification 
standards to ensure that personnel… are appropriately and adequately trained.” See Section 
II-16 of the FFY 2019 application. Delaware’s estimated completion date is June 30, 2020.  

• Procedural safeguards satisfy the federal regulations.  See Section II-18 of the FFY 2019 
application. Procedural safeguards include confidentiality of information, parental consent 
and notice, and dispute resolution and hearing rights. Subpart E of 34 CFR Part 303. 
Delaware’s estimated completion date is June 30, 2020. 

• Policies and procedures exist to ensure “traditionally underserved groups, including 
minority, low-income, homeless and rural families and children with disabilities who are 
wards of the state” are engaged in “planning and implementation” of Part C and these 
families can obtain “culturally competent services” in their area. See Page II-20 of the FFY 
2019 application. The estimated completion date is June 30, 2020.  

• The State has a policy that requires it make “good-faith efforts” to recruit qualified 
personnel to provide early intervention services to infants and toddlers with disabilities, 
including in areas of the State where there is a personnel shortage. See Page II-21 of the 
FFY 2019 application. 

 
A member the DLP spoke with the Part C Coordinator, Ms. Susan Campbell, to ask why Delaware 
would not be making all of its assurances this year since the State was able to last fiscal year and the 
federal regulations have not changed since 2011. Based on that call, it appears the State has declined to 
make the aforementioned assurances, not because it cannot meet the minimum federal requirements, but 
because it wants to strengthen and change its policies. For instance, Delaware’s procedural safeguards 



   

 5 

have not been updated since the 1990s, and the State wishes to review and update it before making 
assurances. 
 
Delaware does not risk losing federal dollars this year by failing to make all assurances. Rather, 
Delaware would be granted conditional approval, and would be required to indicate in next year’s 
application whether it resolved the issues identified in this year’s application.  
 
Council may wish to seek information about what actions and procedures Delaware is planning to take 
to ensure the State can make all assurances next year. If DHSS is planning on revisiting and 
strengthening policies, Council may wish to inquire how the public may offer input.  
 
Council may wish to seek clarification on why no answer is provided to assurance number four on page 
II-13. Assurance number four asks the state to assure its early intervention system includes the 
“components” in 34 CFR §§303.11 through 303.126.  Council may also want clarification on why 
assurance 2 is checked yes. Assurance 2 asks whether the State has policies and procedures “that 
address, at a minimum, the components required in 34 CFR §§ 303.111 through 303.126.” See Page II-
13 of the Application. Delaware has indicated it is not able to provide assurances it complies with §§ 
303.119(a)-(d), 303.123. Perhaps it has checked yes to that question because it can assure that its 
policies do at least minimally address CFR §§ 303.111 through 303.126 requirements, even if the State 
cannot assure that we are actually in compliance with these requirements.  
 
Council may wish to ask why some answer choice boxes are blacked out; sometimes the box that is 
blacked out is the answer that was not selected, however other times, the answer that was not chosen is 
not blacked out. Compare Assurance 25 with Assurance 26, Page II-20 of the application.  
 

Application Section III 
Section III details how much funding the State is requesting, and how the State proposes to spend those 
funds. Delaware is seeking roughly the same amount of money as it did in FFY 2018, however there are 
some substantial differences in how the State proposes to spend those federal dollars.  
 
In FFY 2018, Delaware requested $581, 357 for the provision of direct early intervention services. 
Direct services include the provision of developmental services (such as treatment and assessment) and 
physical, occupational, and speech and language therapies. In FFY 2018, Delaware requested 
approximately $214,000 for developmental services, $102,000 for physical therapy; $81,000 for 
occupational therapy, and $181,000 for speech and language therapy.  
 
In the FFY 2019 application, Delaware requested $128,784 for direct services- approximately $51,000 
for developmental services, $18,000 for physical therapy, $12,000 for occupational therapy, and 
$45,000 for speech and language therapy.  
 
It could be that Delaware will be using State dollars or money from another source to fund direct 
services. However, Council may wish to ask for clarification on how these important services will be 
funded.   
This year, the State proposes to spend more federal dollars on “maintenance and implementation 
activities” than it did last year (FFY 2018: approximately $900,000 compared with 1.4 million for FFY 
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2019).  Some of the largest differences between FFY 2018 and 2019 in proposed spending are as 
follows: approximately $155,000 more proposed for contractors that evaluate infant and toddler 
eligibility, $110,000 for computer and technology expenses, $100,000 for contractual services on policy 
development, and $40,000 on child find and public awareness efforts.  
 
In conclusion, the Council may wish to request the following clarifications:  
 

(1) What the State will be doing this year to ensure it can make all assurances next year, and if it is 
planning on revising and strengthening policies, how the public may offer input?  

(2) Why no answer is provided to Assurance 4 on page II-13?  
(3) Why the State has made Assurance 2, based on its answers in other areas of Section II-B?  
(4) Why some answer choice boxes are blacked out? 
(5) How Delaware will be funding direct support services, since it is proposing to use significantly 

less federal dollars to fund them? 
 

2. Proposed DOE Regulation Regarding Private Business and Trade Schools, 22 Del. 
Register of Regulations 716 (March 1, 2019). 
 

The Department of Education is proposing to amend 14 DE Admin. Code 282 Private Business and 
Trade Schools. Most notably, the proposal clarifies the definition of “Private Business or Trade 
School.” The proposed amendment shortens the definition to “an educational institution privately 
owned and operated for profit or nonprofit by an owner, partnership or corporation, offering business 
or trade and industrial courses for which tuition may or may not be charged, and which may include 
those courses usually associated with business training schools, trade schools, specialized skill training 
schools, or institutes.”  
 
The DOE should take appropriate steps to ensure access to a variety of educational opportunities for 
students with disabilities, including access to private business and trade schools. The clarification of this 
definition does not appear to impact access for students with disabilities.   
 

3. Proposed DOE Regulation Regarding Requirements for Issuance of the Secondary 
Credential, 22 Del. Register of Regulations 720 (March 1, 2019).  

 
The Department of Education is proposing to amend 14 DE Admin. Code 910 Delaware Requirements 
for Issuance of the Secondary Credential. The regulation is being amended to add definitions for 
clarification purposes. The proposed definitions are as follows: “Assessment” means a set of tests that 
evaluates high school skill levels in the content areas of English Language Arts, Math, Science, and 
Social Studies; “Department” means the Delaware Department of Education, and; “Secondary 
Credential” means a document that verifies the successful completion of the assessment that evaluates 
high school skill levels in the content areas of English Language Arts, Math, Science, and Social 
Studies.” This proposed regulation does not appear to limit the opportunities for students with 
disabilities to receive a secondary credential.   

4. Proposed DMMA Regulation on Providing EPSDT Services to Children in IMDs, 22 Del. 
Reg.728 (March 1, 2019). 
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The Division of Medicaid and Medical Assistance is proposing to amend the Medicaid State Plan to 
“insure individuals under 21 in qualified inpatient psychiatric hospitals and facilities are guaranteed 
access to necessary services.” 22 DE Reg.728 (Prop.) (emphasis original).  These changes are to meet 
requirements of amendments to the Social Security Act by the 21st Century Cures Act (“the Cures 
Act”), Pub L. 114 - 255 114 – 255. 
 
The Cures Act was enacted by Congress in December 2016.  Section 12005 of the Cures Act requires 
that children under the age of 21 who are receiving care in inpatient psychiatric settings have access to 
all Early Periodic Screening, Diagnostic, and Treatment (“EPSDT”) services.  According to the 
informational bulletin issued by the Center for Medicaid and CHIP Services (“CMCS,” part of the 
Centers for Medicare and Medicaid Services) on June 20, 2018, states are not required to amend their 
state plans to comply with this provision of the Cures Act but must ensure that all requirements 
described in the guidance are met effective January 1, 2019.  See CMCS Bulletin, p. 3. 
 
The purpose of the EPSDT benefit is “providing early and periodic screening and diagnosis of eligible 
Medicaid beneficiaries under age 21 to ascertain physical and mental defects, and providing treatment to 
correct or ameliorate defects and chronic conditions found.”  42 U.S.C. § 441.50.  Historically 
individuals under 21 have been one of the exceptions to the broader “IMD exclusion” under 1905(a) of 
the Social Security Act, which prohibits the use of Medicaid payment for services in institutions for 
mental disease, commonly referred to as “IMDs.”  Within this category, non-hospital facilities providing 
psychiatric care to individuals under 21 are generally referred to as psychiatric residential treatment 
facilities, or “PTRFs.”  Prior to the Cures Act, outside of the care provided by the facility, other services 
reimbursable by Medicaid for children in PTRFs were limited.  Reimbursement was generally limited to 
items or services that were “included by the state as part of the rate paid to the facility for care” or were 
otherwise “authorized under the child’s plan of care” and provided under an arrangement with the 
PTRF.  CMCS Bulletin, p. 2.  In effect this meant coverage for services that would otherwise be 
covered by the EPSDT benefit for children residing elsewhere were not reimbursable for children 
residing in a PTRF.  See CMCS Bulletin, p. 2. 
 
The Cures Act’s amendments require that children under 21 are guaranteed access to any EPSDT items 
or services, regardless of the provider of the services or whether the item or service is part of the 
individual’s plan of care at the IMD.  Accordingly, DMMA’s proposed amendments to the Medicaid 
State Plan make clear that psychiatric residential treatment facilities, or “PTRFs” will be reimbursed 
through EPSDT for any needed medical service provided on or after January 1, 2019, regardless of 
whether they are included in the PTRF’s per diem reimbursement rate or already identified in the child’s 
treatment plan. 
 
The DLP encourages approval of these changes to the Medicaid State Plan to formalize this change in 
Medicaid procedures that is required by federal law, and ensure children in PTRFs have access to all 
needed medical services. 
 

5. Proposed DSS Regulation on Defining Household Income in the Food Supplement 
Program, 22 Del. Register of Regulations 740 (March 1, 2019)  
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DSS is amending the DSS Manual (Section 9055, “Defining Household Income”) regarding the Food 
Supplement Program in order to more clearly define household income and income reporting 
requirements.  The updated language defines household income to mean the combined income of all 
members of a food benefit household (excluding certain exceptions), and it specifies that DSS requires 
households to report income from all sources, including both earned and unearned income.  These 
changes are not substantive, nor are they problematic.  They improve the clarity of DSSM 9055, and 
Council should endorse the amendments.   
 

6. Proposed DSS Regulations on CMR Requirements for TANF Recipients, 22 Del. Register 
of Regulations 744 (March 1, 2019) 

 
DSS is proposing to amend the DSS Manual to update provisions regarding the Contract of Mutual 
Responsibility (CMR) for TANF (cash assistance) recipients.  Temporary Assistance for Needy Families 
(TANF) is a limited cash benefit for families with little to no income, and adult recipients must 
participate in work programs to receive the benefit.  The CMR is an agreement between the TANF 
client and DSS with specific requirements that are meant to help the client achieve self-sufficiency.  
DSS’ revisions are intended to more concisely define the TANF CMR, update the required elements of 
the contract, and improve the readability of policies. 
 
The proposed amendments could be strengthened in various ways and must ensure that DSS is fulfilling 
its obligations under the ADA and Section 504 to provide people with disabilities equal access to the 
TANF program.  The US Department of Health and Human Services’ Office of Civil Rights (HHS 
OCR) has issued policy guidance for state TANF agencies that specifically addresses how they must 
serve people with disabilities.  Among other things, this guidance emphasizes that TANF agencies must 
have comprehensive written policies that incorporate modifications to policies, practices, and programs 
to ensure that individuals are not subject to disability-based discrimination:  
 

Clear written policies that describe in detail how to respond when a TANF participant 
has a disability should be provided to all TANF agency and provider staff who have 
contact with beneficiaries with disabilities. These policies should be incorporated into 
any manual, handbook or directive that sets out agency policy with respect to the State's 
TANF program as well any regulations promulgated by the agency. 
 

See “Prohibition Against Discrimination on the Basis of Disability in the Administration of TANF,” 
available at https://www.hhs.gov/civil-rights/for-individuals/special-topics/needy-families/summary-
policy-guidance/index.html. 
 

I. DSSM 3009.1, Imposing Sanctions for Non-Compliance with CMR Requirements 
The updated version of DSSM 3009.1 explains that DSS will impose sanctions when clients fail to 
comply with their CMR requirements, but will not sanction a TANF case if DSS “determines a client 
has good cause for non-compliance with the CMR.”  However, no explanation is offered regarding how 
DSS will make this determination.  The need for DSS to explain how case workers will determine 
“good cause” for non-compliance is especially important given DSS’ obligations to provide reasonable 
accommodations under the ADA and Section 504.   
 

https://www.hhs.gov/civil-rights/for-individuals/special-topics/needy-families/summary-policy-guidance/index.html
https://www.hhs.gov/civil-rights/for-individuals/special-topics/needy-families/summary-policy-guidance/index.html
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Just as DSS proposes that “DSS case workers must verify that clients are compliant “…. before 
sanctions can end,” DSS should also require case workers to verify the reason for a reported instance of 
non-compliance before imposing a sanction in the first place.  DSS should not place all the burden on 
families to notify their case workers of compliance barriers.  Rather, DSS should take affirmative steps 
to contact parents to inquire about non-compliance to ensure that it is not improperly sanctioning a 
family.  Families – particularly those experiencing hardships like homelessness, disability, or medical 
emergencies that lead to non-compliance – often have great difficulty getting in touch with their case 
workers to report obstacles to complying with TANF requirements.  Improper and erroneous sanctions 
can then drive these families into further poverty.   
 

II. DSSM 3010, Requiring Participation and Cooperation in Developing the CMR 
 
DSSM 3010 does not explain in sufficient detail how DSS will accommodate people with disabilities in 
developing the CMR.  HHS OCR guidance stresses that TANF beneficiaries with disabilities must 
receive an assessment that incorporates “an individualized analysis of each person’s ability to meet the 
program requirements.”  The CMR should take the results of such an assessment into account, as well 
as the needs of the individual with a disability.  We recommend language that expressly requires CMRs 
to reflect any needed accommodations required by a TANF household member with a disability.  DSS 
must have policies that explain that it will consider and grant any substantiated reasonable 
accommodation request from a recipient with a disability (or a member of the household with a 
disability) when developing or revising a CMR.   
 
Further, in its recommendation for best practices, HHS suggests that TANF agencies address in 
individual responsibility plans “not only the suitability of job opportunities, but also the needs of a 
beneficiary with a disability for health care, benefits counseling, and disability-related services and 
supports…the agency [should] also [provide] comprehensive case management/service coordination.”   
 
Another area for improvement is DSSM 3010(2)(C), which states that DSS “will give clients the 
opportunity to understand the CMR and its requirements,” and that DSS will give clients a copy of the 
proposed CMR to review outside of the DSS office at the request of the client.  This language is too 
vague.  In its effort to make sure that clients understand the requirements of the CMR, DSS should 
clearly require its case workers to review certain topics with clients.  For example, Pennsylvania 
requires its case workers to explain the following areas when completing individual responsibility plans: 

• List of responsibilities both for the person and for the [County Assistance Office] assisting 
the person 

• Right to appeal and have a fair hearing 
• What constitutes good cause 
• Penalties for noncompliance with eligibility requirements 

 
Moreover, instead of simply relying on TANF recipients to request the opportunity to review the CMR 
outside of the office, DSS should require case workers to inform all recipients of this opportunity so 
that they are aware of this option and can choose to exercise it.  DSS should also ensure that the CMR 
uses plain language that the recipient can understand, as well as offer translated copies to persons with 
limited English proficiency.   
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DSS also proposes in DSSM 3010(2)(F) that, although clients may object to certain elements of the 
CMR, DSS has the final authority to determine what elements are included.  More explanation is 
needed.  How will DSS ensure that client objections are taken into account?  Will DSS record these 
objections in the case record?  What standards will DSS use in arriving at their final determinations of 
what elements are required in the CMR?  DSS should clarify how it will ensure that case workers are 
not making these decisions unilaterally.  
 
In DSSM 3010(3), the proposed amendments state that failure to comply (without good cause) in 
developing the CMR will result in a sanction.  Again, DSS should require case workers to take 
affirmative steps to verify the reason for non-compliance and whether good cause exists.  Further, DSS 
proposes that it will allow clients up to 10 days “to reach a resolution” if they are negotiating contract 
terms or “to complete contract review.”  It is unclear what DSS means by reaching “a resolution.”  
Also, clients who are negotiating contract terms should still be offered additional time to review the 
CMR outside the office.  DSS should also waive the 10-day requirement for clients with extenuating 
circumstances who may need extra time, such as clients with disabilities.   
 

III. DSSM 3017.1, “Participating in the Transitional Work Program” 
This proposed Subsection, which describes the Transitional Work Program (TWP) for “clients who 
have been determined unable to work in an unsubsidized employment setting by a health professional,” 
emphasizes that failure to comply (without good cause) with the TWP Employability Plan will result in 
sanctions.  Again, DSS should require case workers to verify the reason for non-compliance before 
imposing a sanction so that good cause can be ascertained, and reasonable accommodations offered 
when necessary. 
 
In response to previous comments by Community Legal Aid Society Inc. (CLASI), DSS has pointed to 
DSSM 3017.1 as “[t]he policy that speaks to ADA accommodations.”  While the TWP program can be 
considered an accommodation, DSS should be incorporating reasonable accommodations for people 
with disabilities throughout the entire TANF program in order to ensure they have equal access to all 
TANF programs and services for which they qualify.  HHS guidance cautions that “agencies should take 
steps to ensure that individuals with disabilities can participate in all programs and services for TANF 
individuals, not just those programs and services that are designed solely for individuals with 
disabilities.”   
 
In conclusion, Council should ask for significant revisions to the proposed policy amendments regarding 
the Contract of Mutual Responsibility.  DSS should provide more details on how it will accommodate 
people with disabilities in developing the CMR and imposing sanctions.  Council should also request 
that DSS case workers be required to verify the reasons for non-compliance before imposing sanctions 
so that the burden is not only on families to report reasons that may constitute good cause.  In addition, 
DSS should offer clear guidance on what topics case workers must review with TANF recipients when 
completing a CMR, as well as additional explanation on how it will ensure that TANF recipients’ 
concerns and objections are accounted for when finalizing the contract.   
Proposed Legislation 
 
Senate Bill 25 – Raising the minimum sale age for tobacco products to individuals over 21. 
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This bill prohibits the sale tobacco products and tobacco substitutes to individuals who are under 21 
years of age, imposes a civil penalty for sales to individuals between 18-21, repeals the ability of a 
parent or guardian to purchase tobacco or tobacco substitutes for a minor, amends the definition of 
tobacco products to include “vapor products,” “liquids used in electronic smoking devices,” and 
“electronic smoking devices,” and prohibits individuals under age 21 from entering vapor 
establishments. Current law prohibits the sale of tobacco products to those under the age of 18. As of 
March 1, 2019, seven states – California, New Jersey, Massachusetts, Oregon, Hawaii, Maine and 
Virginia– have raised the tobacco age to 21, along with at least 440 localities, including New York City, 
Chicago, San Antonio, Boston, Cleveland, Minneapolis, both Kansas Cities and Washington, DC.  
 
In addition to this legislation, Council should consider advocating for the implementation of proven 
smoking cessation treatments and services, along with targeted media campaigns that effectively address 
the challenges people with disabilities may face when attempting to quit using tobacco products. 
According to the CDC, the percentage of adults who smoke cigarettes is higher among people with 
disabilities than people without disabilities. This difference in rates of smoking demonstrates the 
importance of making sure that programs that focus on reducing smoking to promote health and 
prevent long-standing diseases are inclusive for people with disabilities. Inclusive smoking cessation 
programs need to be accessible to those who want to participate and in some cases adapted to address 
the needs and expectations of the target population.  
 
House Bill 59:  Community Transportation Fund Reporting Requirement 
 
This bill requires the Secretary of the Department of Transportation (“DelDOT”) to publish information 
about the use of the Community Transportation Fund (“CTF”) to the public.  For each member of the 
General Assembly, the Secretary must publish information about how much money is in the member’s 
CTF account, how much is allocated to the member’s CTF account in a given year, the amount of 
transfers to and from the account, and the “amount, purpose, and location of each expenditure 
authorized by the member.”  The bill does not affect how CTF funds are allocated or how members of 
the General Assembly can spend their allocated funds.  It merely creates a reporting requirement so that 
the public can more easily see how these funds are used. 
 
The CTF is composed of pools of money allocated to each member of the General Assembly.  This 
money is used primarily to fund repairs of roads and sidewalks in subdivisions, and the individual 
legislators decide what projects will get funded.  Because of this program, DelDOT does not take 
responsibility for subdivision roads and sidewalks.  The money has historically been divided evenly 
across all of the members of the General Assembly, leading some legislators to complain that, because 
their districts have a disproportionately high number of subdivisions, the system is unfair.  Additionally, 
because legislators can choose what projects to fund, there is no guarantee that the roads in most need 
of repair will be those that actually get repaired. 
 
Because the existence of the CTF arguably absolves DelDOT of responsibility for roads and sidewalks 
in subdivisions, it potentially complicates matters when there are disability-related problems with 
subdivision streets and sidewalks.  For example, many public schools are located within subdivisions.  A 
poorly paved or damaged sidewalk near the entrance to a public school (but beyond the edge of the 
school’s property) could create an accessibility problem for persons with disabilities.  Attempting to get 
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such a problem fixed (or filing a complaint or lawsuit, if necessary) is much easier if there is an agency 
(i.e., DelDOT) that is responsible for the sidewalk.  If the responsibility lies directly with the individual 
legislator, it is may be more complicated to try and resolve the situation, and there are additional 
complications if a complaint or lawsuit needs to be filed. 
 
The prior paragraph notwithstanding, the DLP advises that the Council support this bill.  The CTF and 
system surrounding it will continue to exist regardless of what happens to this bill, but the increased 
transparency will let the public see how legislators choose to spend their CTF dollars.  Persons with 
disabilities and advocates in districts where a lack of road and sidewalk maintenance are creating 
accessibility problems can then engage with their legislators directly.  If their projects are not funded, 
they will be able to see what projects the legislator believed were more important. In the alternative, 
because the connection to disability rights is somewhat attenuated, the council may wish to take no 
position on this bill. 
 
House Bill 61:  Update to Uniform Controlled Substances Act Regarding Benzodiazepines 
 
This bill updates Delaware’s Uniform Controlled Substances Act with regard to benzodiazepines, a 
class of drugs commonly used to treat a variety of medical conditions including anxiety, seizures, and 
alcohol withdrawal.  Common benzodiazepines include alprazolam (brand name: Xanax), clonazepam 
(brand name: Klonopin), chlordiazepoxide (brand name: Librax), diazepam (brand name: Valium), and 
lorazepam (brand name: Ativan).  Under current state and federal law, benzodiazepines are listed as 
“Schedule IV” controlled substances.  The “schedules” for controlled substances range from Schedule I 
(“high potential for abuse” and “no accepted medical use in treatment in the United States or lacks 
accepted safety for use in treatment under medical supervision.”  16 Del. C. § 4713) down to Schedule 
V (“low potential for abuse relative to the controlled substances listed in Schedule IV,” “has currently 
accepted medical use in treatment in the United States,” and “has limited physical dependence or 
psychological dependence liability relative to the controlled substances listed in Schedule IV.”  16 Del. 
C. § 4721).  By way of example, LSD is Schedule I, methamphetamine is Schedule II, Tylenol with 
codeine is Schedule III, Valium is Schedule IV, and Robitussin A-C is Schedule V.   
  
The proposed bill leaves benzodiazepines as Schedule IV controlled substances but makes two 
significant changes.  First, it creates a general category of benzodiazepine drugs “so that all current and 
future benzodiazepine drugs are included in Schedule IV.”  It then includes a non-exclusive list of 
benzodiazepine drugs.  The list contains the benzodiazepine drugs listed in the current statute and adds 
a significant number of additional benzodiazepine drugs.   
  
This bill is not directly related to disability-rights issues.  As such, the Council may wish to take no 
position on bill.  If the Council chooses to take a position on the bill, the DLP recommends that the 
Council support the addition of these new drugs to Schedule IV.  Some of the new drugs are sold as 
“designer drugs” that persons can use to mimic the effects (and risks) of illegal drugs while attempting 
to stay ahead of the government’s ability to classify the drugs as illegal or attempting to avoid detection 
on drug tests.  Classifying these drugs as Schedule IV will allow the government to properly regulate 
them, as they currently do with the benzodiazepines covered under the current law.  
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The bill uses the following general language to create the “benzodiazepine” category of drugs:  “Any 
material compound, mixture, or preparation that contains benzodiazepine.”  The molecule 
benzodiazepine is a diazepine ring (a 7-member ring with 5 carbon atoms and two nitrogen atoms) fused 
with a benzene ring (a 6-member ring of carbon atoms with bonds such that each carbon only has one 
additional bonding site).  The nitrogen atoms can be located in different locations.   
Any place where lines meet or end without a letter is a carbon atom.  Bonding sites on carbon atoms are 
presumed to be filled with hydrogen atoms unless something else is specifically drawn in) 
 
Drugs that are generally referred to as “benzodiazepines” contain a benzodiazepine unit as a core 
structure.  For example, this is the structure of Alprazolam (aka Xanax). 
The proper name for the molecule is “8-chloro-1-methyl-6-phenyl- 4H-[1,2,4]triazolo[4,3-a][1,4] 
benzodiazepine,” which is why no one calls it by its proper name. 
 
In order to avoid having to deal with overly-specific chemical names, the Delaware Code defines 
“benzodiazepine” as: “any substance or drug which contains a benzene ring fused to a 7-member 
diazepine ring, results in the depression of the central nervous system and is primarily intended to treat 
insomnia, convulsions and anxiety, and used for muscle relaxation and pre-operation treatment.”  16 
Del. C. § 4701(6) (underlining and italics added).  This definition is under-inclusive because of the 
intent language (italicized in the quotation).  We are now in the age of designer drugs.  Some designer 
drugs are developed for “recreational” purposes, and the intent language arguably excludes those drugs 
from the definition of “benzodiazepine.”  As such, if the bill’s intention was to place all drugs (1) with a 
benzodiazepine structure at their core that (2) also depress the central nervous system onto Schedule 
IV, the bill fails to do that.  This problem could be addressed be eliminating or broadening the intent 
language from 16 Del. C. § 4701(6) 
 
Although the bill likely intended to use the definition of benzodiazepine from 16 Del. C. § 4701(6), the 
situation is no better if it intended to use the strict chemical definition.  Although the drugs generally 
referred to as “benzodiazepines” contain a diazepine ring fused to a benzene ring at their core, they are 
not, strictly speaking, the molecule known as benzodiazepine.  The differences matter.  By way of 
example: styrene (also called ethenylbenzene and vinyl benzene) is basically a benzene ring with a two 
carbon chain attached to it, but that seemingly small difference makes a huge difference with toxicity.  
The OSHA permissible airborne exposure limit for an 8-hour workday is 100 parts per million (“ppm”) 
for styrene but only 1 ppm for benzene. 
 
The bill contains an additional inaccuracy.  The list of specific benzodiazepines contains several drugs 
that are not benzodiazepines by any definition because they do not contain “a benzene ring fused to a 7-
member diazepine ring.”  These drugs appear to have been included because they are structurally similar 
to benzodiazepines and act on the body in a way similar to benzodiazepines, but this does not make 
them benzodiazepines.  Specifically, Zapizolam is a pyridotriazolodiazepine (the benzene ring is 
replaced by a six-member ring with 5 carbons and one nitrogen).   Metizolam, Deschloroetizolam, 
Brontizolam, and Etizolam are thienotriazolodiazepines (the diazepine ring is fused to a thiophene ring 
(five-member ring with one sulfur atom and four carbons) and a triazole ring (a five-member ring with 
three nitrogens and two carbons) instead of a benzene ring).  While these drugs may very well deserve 
to be included in Schedule IV, they should not be included as benzodiazepines.  If the intent of the bill is 
to place all current and future benzodiazepines and benzodiazepine analogues (such as 
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pyridotriazolodiazepines and thienotriazolodiazepines) onto Schedule IV, it needs to be rewritten.  In 
the alternative, the non-benzodiazepine drugs could be added to the list of specifically enumerated drugs 
in 16 Del. C. § 4720(b).  Leaving the non-benzodiazepine drugs in the list is akin to listing whales and 
alligators in a list that begins “the following fish are illegal to catch and keep.”  It may make the point 
that you can’t fish for whales or alligators, but whales and alligators are not fish.  Law should strive to 
be as clear as possible.   
 
Given the technical nature of the problems with the general “benzodiazepine” provision in the bill, and 
because the bill is not directly related to disability-related matters, the council may wish to decline to 
comment beyond the possibility of a general statement of support (if the Council is inclined to make 
such a statement). 

 
 
 
MEMBERSHIP COMMITTEE 
 
Bill indicated there was no report but that he would be reviewing our current member list for 
compliance. 
 
 
PERSONNEL COMMITTEE 
 
The committee had nothing to report. 
 
 
AD HOC COMMITTEES 
 
No reports given. 
 
Ann announced visitors for the evening and advised members that copies of all letters and responses are 
available for viewing at the back of the room.  
 
A motion was made to adjourn the meeting. The motion was approved.  The meeting was adjourned 
at 9:14 p.m.  
 
 


