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COUNCIL ON BANKING

MINUTES OF JUNE 7, 2006 MEETING

In attendance: Robert V. A. Harra, Jr. Council Chairman; Joseph E. Chippie, Council Member; Robert E. Dickerson, Council Member; W. Edwin Kee, Jr., Council Member; Edward A. Reznick, Council Member; Clinton W. Walker, Council Member; Robert A. Glen, State Bank Commissioner; Francis S. Babiarz, Deputy Bank Commissioner; Gerard W. Kelly, Deputy Bank Commissioner; and David Bakerian, Christine Favilla and Richelle Vible, public observers.

Public notice of the meeting was published in the News Journal and the Delaware State News prior to the meeting.  The meeting was held at the Buena Vista State Conference Center.

1. The meeting was called to order by Chairman Harra at 11:55 a.m.

2. The minutes of the December 13, 2005 meeting of the Council were approved.
3. Chairman Harra reported that he and Commissioner Glen presented to former Chairman John Porter a framed certificate and resolution from the Delaware General Assembly recognizing former Chairman Porter’s 17 years of distinguished service on the Council.
4. Commissioner Glen reported on three items of legislation.
a.
Senate Bill 343 is an initiative from the Bank Commissioner’s Office to extend the employment tax credit for the bank franchise tax for another 5 years.  A similar provision had been proposed to extend the same credit for the corporation income tax.

b.
Senate Bill 109 requires credit reporting agencies to cease issuing credit reports when individuals request such a “freeze”.  This bill is modeled on similar legislation in California, and under the California statute, credit reporting agencies are given three days to lift a freeze after a request.  Consumer advocates, however, had indicated that a 15-minute period for lifting a freeze was more appropriate.  SB 109 therefore provided that credit agencies would have three days to lift a freeze, but the time would be reduced to 15 minutes after three years.  Within two years after the bill’s passage, however, the State Bank Commissioner would be required to issue a report to the Governor and the General Assembly concerning the feasibility of the 15-minute requirement.  Since the State Bank Commissioner does not regulate credit reporting agencies, an appropriation of $50,000 from general funds would be made to the State Bank Commissioner’s Office to cover the cost of a consultant report on that issue.  The bill has passed the Senate, but an amendment relating to fees for initiating and lifting freezes has been suggested in the House.  Mr. Bakerian, as public observer, commented that the bill had been adjusted from its original proposal to minimize adverse affects on the banking industry.
c.
House Bill 430 is a version of the Uniform Debt Management Services Act drafted by the National Conference of Commissioners on Uniform State Laws (NCCUSL).  This bill was prompted by a recent proliferation of credit counseling companies that had been engaging in consumer abuses.  Currently, a criminal provision in the Delaware Code allows only non-profit credit counseling entities to operate in this State, but there has been no significant regulation of these organizations, despite recent FTC and IRS investigations.  Two years ago Representative Helene Keeley introduced a bill to regulate this industry, but because the NCCUSL draft was in process, that proposal was put on hold until the NCCUSL draft was finalized.  After the bill was introduced, it was discovered that the current criminal statute still allowed certain for-profit companies to perform certain debt-settlement services.  HB 430, however, would have prohibited the operation of those businesses because of it allowed only non-profits to operate under its definition.  Amendments have therefore been discussed to allow for-profit companies to operate under separate substantive regulations.  NCCUSL, however, has indicated that it would oppose those amendments since they significantly reduce the effectiveness of the bill.  Because of the large number of for-profit companies covered by the amendment, regulation would be significantly more difficult and potentially beyond the resources of the Commissioner’s Office, especially with respect to determining whether such companies were engaging in fraudulent conduct involving fee violations.  Commissioner Glen therefore believed that another agency, such as the Department of Justice, would be a more appropriate agency to regulate the for-profit companies.  Chairman Harra then expressed the consensus of the Council that both for-profit and non-profit entities should be allowed to operate under licensing, and that an agency other than the Office of the State Bank Commissioner should regulate the industry under an expanded statute.
5. Commissioner Glen then gave a short summary of the Lehman Brothers suit.  Lehman Brothers challenge to the constitutionality of the Bank Franchise Tax is currently on appeal to the Delaware State Superior Court.  Briefing was completed a number of months ago, but oral argument has not yet been scheduled.
6. Commissioner Glen next distributed excerpts from SB 250 (the Governor’s proposed budget) and HB 300 related to the budget for the Commissioner’s Office.  He noted that the contractual line had been reduced by $400,000 from last year because the FY 06 computer purchase was a one-time expenditure.  He further added that personnel expenses had increased only as part of the general State pay raise.  Other expense items were the same, except for a $50,000 general fund appropriation and expenditure for the consultants’ report required under Senate Bill 109; a $65,000 expenditure needed because the Department of Technology and Information was requiring that the Office move its computer equipment to a centralized location for increased security; a $32,400 expenditure for the new computer system’s maintenance contract; and an $11,800 expenditure for additional office space for new personnel.  In addition, Commissioner Glen noted that the epilogue appropriation remained at $150,000.  The Council passed a motion to support the Commissioner’s budget as presented.
7. Commissioner Glen also noted that the assessment rate will change every year because of the changes in the number of businesses and their assets.  As previously, a letter would be sent in July after the budget passes specifying the precise rate.
8. Commissioner Glen reported to the Council on the new alternative bank franchise tax.  This is an elective tax that probably would used only by large taxpayers because of a minimum $2,000,000 payment under one of its components.  The Commissioner distributed to the Council for comment a proposed new regulation that had been prepared to implement the tax.  The regulation consisted only of instructions and forms.  Since the tax would become effective for the 2007 tax year, the current intent was to mail the regulation with the December tax mailing.  Because of the time requirements of the Administrative Procedures Act, the Council was requested to have any comments concerning the regulation submitted to the Commissioner’s Office as soon as possible, but no later than the end of July.

9. Deputy Commissioner Kelly reported on the consumer education program.  He distributed a draft of the mortgage foreclosure study and a brochure related to preventing mortgage foreclosures.  The brochure was part of an ad campaign scheduled to start shortly.  He indicated that because 50% of borrowers never call their lenders before a foreclosure process starts, the current campaign would emphasize advising the public of the need to contact their lenders quickly.  He also indicated that neighborhood workshops regarding this matter would be starting in June.  He added to that an advisory commission had recommended $500,000 from the State general fund for an education campaign and $1.2 million for a loan foreclosure program similar to one in Pennsylvania.  A need for improved data collection also existed since all current information was post-foreclosure data from the judiciary.  Deputy Commissioner Kelly further noted that he was making presentations involving identity theft and other items as requested.  The current education campaign was being funded by money the Office received pursuant to the Ameriquest multi-state settlement.
10. The Council meeting adjourned at approximately 1:40 p.m.

