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The Delaware Nutrient Management Commission 


Minutes of the Full Commission Meeting Held December 9, 2008 

In attendance:

	Commission Members 
Present
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J. Elliott
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A. Melvin
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C. Solberg
	
	
	

	
R. Sterling
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	R. Baldwin
	
	
	

	
M. Adkins
	
	
	

	
A. Johnson
	

	D. Baker
	
	

	

	Ex-officios Present

	          
	
W. Rohrer
	
A. Short
	

	
	

	
	

	
	
	
	

	
	
	
	

	
	
	
	


This meeting was properly notified and posted as required by law. 


Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance.  He explained that no official business will be conducted until a quorum is present and will start with reports and discussion items.
Discussion Items:
DE CAFO Report and EPA Update

B. Rohrer provided an update of the past month’s EPA activities:
· The joint farm assessments occurred December 3, 4 and 5.  The assessment team consisted of the following people: B. Coleman, P. Hansen, D. McGuigan, B. Rohrer, R. Roose, P. Shriner, A. Toy and H. Zygmunt.  EPA officials represented both Region III and HQ.
· Ten poultry farms were assessed over a three day period.  The purpose of the assessments was to determine the applicability of a CAFO NPDES permit; compare and contrast the conclusions of the state and EPA officials; and identify the area of subjection between the state and federal participants.  The farms assessed were: Ramnath, Singh, Wharton, Dutton, McCabe, Parker, Vincent, Allen’s, Webb and Clark.

· EPA criteria for permit applicability is the presence of nearby ditches or conveyance to water bodies within the production area, which would lead to a storm water discharge.

· No litter was stored outside of a storage shed within the production area and there was no evidence that indicated outside storage was practiced within the production area.  

· All mortality practices were under roof and adequate.

· Three growers utilize the litter for crop production; Seven export all litter

· The significant difference between the state assessment and EPA assessment continues to be that EPA determined a storm water discharge from the production area as needing a NPDES CAFO permit; The state determines a pollutant discharge as improper manure or mortality practices coupled with waters of the state or conveyances to waters.  The DE CAFO regulations define a discharge as follows:

· Pollutants are discharged into waters of the State through a man-made ditch, flushing system, or other similar man-made device; or, 

· Pollutants are discharged directly into waters of the State, which originate outside of and pass over, across, or through the facility or otherwise come into direct contact with the animals confined in the operation; or

· Pollutants are discharged into waters of the State caused by the improper handling of animal mortalities or improper manure management as identified by standards adopted by NRCS and or the Commission; or 

· Pollutants are discharged into waters of the State from the application area as agricultural storm water, except for agricultural storm water exemption.

· EPA assessed six of the ten farms as needing a permit; a total of 14 out of 20 assessments or 75% of the farms needing a permit

· DE assessed no more than two farms that would be encouraged to apply for a permit but zero demonstrated a discharge of pollutants; a total of two out of 20 or 10% 
· B. Rohrer concluded that the fundamental differences continue between EPA and DE’s and is the determination of a discharge of pollutants. The next step is to return to a meeting with EPA and State top level leadership and conclude with a permitting strategy.  B. Rohrer reported that a similar meeting was held last month between Sen. Carper and Reg. Administrator D. Welch, resulting in the same fundamental differences. 
B. Rohrer indicated that a letter to Governor-elect Markell was drafted and currently in distribution for signature. The letter is in response to a motion passed during the last full commission meeting. Additionally, a letter dated Nov. 21 from Sen. Carper and Rep. Castle to Administrator Johnson was provided to the Commission.
Perdue Environmental Assessment Update:
J. Smith introduced himself and presented an update on the Perdue Clean Waters Environmental Initiative.  A copy of the presentation accompanies the original meeting minutes:

· The pilot was initiated after Perdue signed an agreement with EPA September 18, 2006.

· The pilot phase is over and Perdue will be taking the assessment program to all contracted growers across nine states and two EPA regions.

· The components will include training and assistance, environmental assessment, deviation process, assessment results, program evaluation, recognition, EPA compliance assurance, environmental management assistance and outreach.

· The assessments will be conducted over a four year period and will reach approximately 1,650 contracted growers.

J. Smith responded to the CAFO discussion by indicating that they have not role in implementing a CAFO permitting strategy with EPA.
Approval of Minutes:

B. Vanderwende announced the presence of a quorum and indicated that official business can be conducted.  J. Elliott motioned to approve the minutes of the November 11, 2008 Full Commission Meeting be approved.

R. Sterling seconded the motion which passed unanimously.

Action Items:     

Review and Act on Form Complaint dated October 31, 2008.
B. Rohrer, A. Short, B. Coleman and S. Hollenbeck departed the room for the discussion and action of the formal complaint. The Commission discussed the hearing record, the 12-2-08 hearing officer’s recommendations, and a personal letter from Ms. Larimore.  T. Keen asked that Ms. Larimore’s request for a payment schedule be granted.  B. O’Neill indicated that he supported the request and feels it can be handled administratively.  There was a discussion about holding all farmers to a level of accountability and the situations in this case are complicated and difficult, but need the same level of accountability. The hearing officer’s recommendation are included with the original minutes and conclude that the Mr. Larimore and Ms. Larimore be found in violation of 3 Del. C. § 2247(e) and pursuant to 3 Del. C. § 2280(2), this matter be forwarded to the Secretary of Agriculture for the imposition of an administrative penalty of $1,000.  Furthermore, it was recommended that if Larimore farms continue in operation it be required to obtain a CAFO permit to address manure handling. J. Elliott moved to accept the recommendations of the hearing officer.  R. Sterling seconded the motion which passed unanimously.  
Administrator’s Report: The Administrator’s Report is attached to the original minutes.

B. Rohrer outlined the Administrator’s Report. 
· Certification renewal letters were currently in distribution along with the winter certification newsletter.  Additionally, a cover letter and newsletter will go to approximately 1,000 prior certification holders.  Ag week will be held the first week of January and many nutrient management credits will be issued.

· During Ag week, four farmers will be recognized for environmental stewardship.  The event will take place after lunch, scheduled for January 8.  

There was a discussion about inviting P. Shriner and H. Zygmunt from EPA to a technology meeting.  T. Keen indicated that they understand the complications in submitting a cumbersome NM plan as part of a CAFO permit.  C. Solberg indicated that since the Congressional Delegation is currently involved with our issues EPA would be reluctant to meet with us.  It was concluded that coordination should be attempted.  
There was a discussion about the current vacancies on the Commission.  B. Rohrer reported that the appointment authority was informed of the vacancies with recommended names for appointments.  He will follow up with the appointment authorities.  B. O’Neill recommended that the Commission consider changing the law to prevent having vacancies that can not be filled, such as the New Castle poultry farmer.  It was concluded that a subcommittee should explore these possible changes.  
Public Comments:  There were no public comments
Next Meeting:
The next scheduled meeting will be January 13, 2009 at 7:00 p.m. 

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:30 p.m.
Approved,

William Vanderwende, Chairman

Delaware Nutrient Management Commission
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