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This meeting was properly notified and posted as required by law. 


Call to Order/Welcome:

Chairman B. Vanderwende called the meeting to order at 7:00 p.m. and welcomed everyone in attendance. 

Approval of Minutes:
J. Elliott motioned to approve the minutes from the February 10, 2009 Full Commission Meeting.

A. Johnson seconded the motion which passed unanimously. C. Solberg identified one correction to the minutes.

Discussion and Action Items:
Presentation by Dave Hansen: Challenges in Reaching Water Quality Goals


Chairman Vanderwende introduced Dave Hansen.

· Not a technical presentation

· Topic he spoke about at the Frontiers of Nutrient Management Conference in Rehoboth Beach, Delaware

· A little about regulations in the larger sense, such as the Clean Water Act

· A little about nitrogen and phosphorus

· He displayed a map which showed that most of the water in Delaware is impaired; meaning it either contains nutrients or pathogens, or both

· 90% or greater of the surface waters in Delaware have some type of impairment

· The number is a lot greater than any other state, but Delaware monitors more than any other state

· Section 303D of the Clean Water Act is about the Total Maximum Daily Load (TMDL)

· TMDL is the amount of daily pollutant that can get to waters without causing problems

· The problem becomes determining the amount of nitrogen or phosphorus that can still get into the water without causing a problem

· The pollution control strategy is getting from where we are to where we need to be

· Using Inland Bays as an example, about a third of targeted pollution comes from agriculture

· Agriculture is not a zero-impact land use

· Dr. Hansen explained how a single nitrogen application can potentially impair 160,000 gallons of water

· Using Chesapeake Bay watersheds as an example, about a fourth of targeted pollution comes from agriculture

· He is not referring to zero discharge; he is referring to doing the best job possible

· The financial impact can be as much as $300 per pound to implement reduction of nitrogen

· Nutrient Management Planning can cost $1 per pound or less

· In the Inland Bays, most of the Nitrogen progress has come from agriculture

· In the Inland Bays, Phosphorus progress has come about half from agriculture and half from wastewater

· A lot of Nitrogen strategies are mandated by law; Phosphorous strategies are not

· There are two approaches: education and cost share; and regulation

· Groups like Environmental Defense are willing to work with and lobby for funding for agricultural improvements

· In Virginia, they had a $10,000,000 shortfall in cost share funding and had to turn people away

· There is a decrease in agricultural land base as population grows

· According to a 2007 study by the EPA in the Chesapeake Bay watersheds, nitrogen and phosphorus reduction goals are around 50%, but the water quality is still not good

· The urban sector is going backwards, as much as 90% with regard to nitrogen

· In the Chesapeake Bay watershed, there was an 8% increase in population, but a 41% increase in impervious surfaces (in a 5-10 year period)

· He is in favor of having agricultural representatives present during regulation conversations

· He believes it is much easier to fund agricultural practices than it is to fund urban practices

T. Keen commented that he thinks Dewey Beach will not allow impervious driveways any longer.

J. Elliott added that Fenwick Island passed regulations 5 years ago banning impervious driveways. He also questioned airborne pollutants. The Center for Inland Bays estimated that 30-35% of pollutants are airborne.

D. Hansen agreed that atmospheric nitrogen is anywhere from 25-35%; phosphorus is not as much. The Chesapeake Bay watershed proposed that of all atmospheric pollutant, only about half of it actually comes from within the watershed. 

J. Elliott said that much of what he reads with regard to the Chesapeake Bay points to wastewater.

D. Hansen agreed and added that they are spending a lot of money to address that.

C. Solberg complimented Dr. Hansen for a lucid presentation. He said that it is important not to trivialize the contribution agriculture makes on water supply; be it recreational fishing or swimming impairments. He added that we are further along than we were 20 or 30 years ago…we are catching up with ourselves. He went on to say that it is important for the Counties to step up where environmental issues are concerned.

D. Baker agreed that agriculture is the most cost-effective; however he questioned if agriculture could meet 100% of the goals, even if all available resources were used.

Dr. Hansen responded that they are model goals based on impact of the practices used. He added that water quality goals are not being measured by water quality; rather by use of best management practices. So, if it is thought that 5,000 acres of cover crops causes a reduction, it is called a success. He explained that all of the data they have comes from a preluded scale of research, such as the project done on buffer strips. Although he sees a grim outcome, he still feels that the best use of funding lies with agricultural practices.

D. Baker believes that agriculture will continue to receive criticism when they get to the goal, whatever it is, and when they have spent even more money to put in more practices.

Dr. Hansen said that is why he feels there is a need for frank conversation about what can we really accomplish? Ultimately, however, you can’t reach any solution for water quality without controlling people. When population increases by 28%, you are never going to compensate on an ag field.

J. Elliott thought it was a great presentation. He wanted to point out that particularly in the Inland Bays area where population has grown, everyone wants a green lawn, and he sees that as the bigger problem. He thinks agriculture has stepped up to the plate and is really trying to do the right thing. He feels that in order to see improvement in the water quality of the Chesapeake Bay as well as the three Inland Bays, there has to be more regulation on more than just agriculture.

B. O’Neill added that agriculture has responded voluntarily; how can they reach the urban sector: the homeowner, the Home Depots and Walmarts; how can they get them to see and address the negative impact they are having on water quality? Agriculture gets blamed, but they are making great strides.

M. Adkins suggested that maybe they should be involved in some meetings, and they should see Dr. Hansen’s presentation.

B. O’Neill added that maybe the time has come for the urban sector to experience some regulation.

Dr. Hansen said a lot of cities are doing that now.

B. Angstadt asked what it is that Dr. Hansen is asking the Commission to do. Are they looking at greater regulation for agriculture? Is he suggesting a new verification protocol to capture “depart” in the Bay? Is he suggesting a whole new set of metrics?
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B. Angstadt suggested that B. Rohrer, as Director, possibly should spend 30% of his time on external kinds of water quality issues beyond just the regulations that he is currently looking at. Or, the Technology Subcommittee could look at…one of the problems right now is all these models only have in them what is being paid for in practices by NRCS or the Conservation Districts. There is a whole realm of cover crops that farmers are doing voluntarily… no till… all kinds of practices that aren’t captured in this. Could the Technology Subcommittee look at a verification protocol to capture voluntary practices? Would agriculture look better if all of the practices are reported, instead of only a third of them? There is a lot that can be done if the Commission wants to put some resources toward what Dave is talking about.

Chairman Vanderwende said that he thinks most of the cover crop practices are being reported in the State. All three counties have a cover crop cost share program. He thinks they are getting a good report of cover crops; however, the limiting factor is funding.

Dr. Hansen said that if there is an expected nutrient reduction associated with no till or buffer strips that are self-installed (for example), there is just no mechanism to capture that information. It could be part of an annual report, it would not have to be something that the Commission requires, only that it is reported if it is done. That would fit in with the BMPs that are part of the Nutrient Management Plan or the Animal Waste Plan, where you ask people to tell you about things they are doing that they are not required to do.

B. Angstadt said in the TMDL pollution control strategy, maybe there’s 30 or 40,000 acres in the Inland Bays as the target for cover crops. But there was merely 3 or 4,000 acres that was within the cost share program. But the point is that if you are planting wheat or barley after you take off corn and you’re going to cover crop with soy beans, is that having an environmental benefit as a grain cover crop? Absolutely, but none of that is being captured. Simply looking at the USDA survey of how many crop acres of wheat and barley are being planted as an economic cover crop without cost share, would triple (or more) what is being reported as cover crop acres.

J. Elliott with regard to buffer zones…he sat in on quite a few meetings with a land development Coalition. They had many graphs showing what a realistic buffer zone should be, the Center for the Inland Bays pushed for 100-ft. He thinks they settled at 50-ft. The problem was that the Coalition did not want to give up anything, and it has only been proven by the University of Delaware and other studies that buffer zones work. But, getting the developmental community to work with anybody…all they are looking at is dollars and cents. To take 100-ft. off, they are going to lose so many acres, etc. To him, that is the wrong approach.

D. Baker feels that a lot of good ideas have been presented and that the responsibility of the Commission is pretty focused, but does not give them the authority to go beyond what the Act provides them to do. Their hands are full right now, given the resources they have. He feels the Commission needs to participate, but there is a larger governing body that would take precedence in these issues.

B. Vanderwende added that all they can do is recommend in some areas. He thanked Dr. Hansen for a good presentation.

Review and Discuss EPA CAFO Program Regulations
B. Rohrer gave the following report:

The Federal Advisory Workgroup consists of Bill Rohrer, Scott Webb, Dave Baker, Bud O’Neill, representing the Nutrient Management Program; Peder Hansen, representing DNREC; Sally Kepfer representing NRCS. Several others have attended the meetings, such as Secretary Small, Secretary Kee, and Mark Davis.

The purpose of the Workgroup is to sit down with EPA to come some resolution on several different issues. It is hopeful that this resolution will come in the next nine months.

The Workgroup met with EPA two to three weeks ago and discussed nine priority issues that follow:

1) Nutrient Management Plan and how it applies to the CAFO permit; the public availability and review of the plan

2) The definition of a discharge, particularly in the production area

3) The definition of the production area, along with temporary storage. EPA feels that dependent on how manure is being used, it can change definition of production area.

4) Temporary field storage

5) Compliance deadline of February 27

6) Setback requirements; Federal regulations require 35-ft. vegetative buffer or 100-ft application setback, or alternatives

7) Federal rule allows for a no discharge certification, although states are not required to establish this, it should be explored

8) Penalties and enforcement protocol; EPA feels that there are not enough penalties in the program. However, with the CAFO program, the Commission is working under Title 6 of DNREC’s laws and statutes which does provide for a lot more fining protocol. DNREC provides a different level of authority

9) Delegation of the CAFO program; 10 years ago, full delegation was sought after to be within the Department of Agriculture; however, they Commission is satisfied with working under the legal authority of DNREC, while the CAFO program is housed within the Department of Agriculture under the umbrella of the Commission

The Workgroup hopes to meet monthly and is hopeful to have some resolution on some of these issues; and it is probable that there will be no resolution on some of these issues. At the end of the summer, the Workgroup plans to present recommendations to the Commission, the Secretary of Agriculture, and the Secretary of DNREC, Ultimately, the final decision rests with the Secretary of DNREC, having authority under the NPDES regulations.

The Workgroup met earlier with the University of Delaware along with NRCS to provide justification on application setbacks. They are requesting feedback from the Commission as to roles and responsibilities for the Workgroup. They want to make sure that expectations are met and that communication flows back and forth.

D. Baker pointed out that B. Rohrer recognizes his responsibility in keeping the Commission informed. He added that things are really progressing beyond his initial expectations. EPA has shown sincere effort in trying to resolve the nine issues; they are proving to be flexible and willing to help the Commission in meeting the obligations that they have to satisfy the EPA and the regulations. He thinks it is going very well.

Review and Act on Formal Complaint (March 12, 2009)

B. Rohrer explained that the Commissioners were provided with a copy of the complaint; the general public was not in order to protect the privacy of the individual involved. He gave the following summary:

Findings and recommendations are according to the Nutrient Management Regulations.

· March 12 complaint was filed by a resident near the farm

· Bob Coleman met at least twice with those involved

· The initial nature of the complaint was odor, which led to litter application on snow and the general use of poultry litter

· The owner and the farmer identified the first bullet

· Poultry litter was applied March 04, 09, and 10 at the rate of approximately 2 tons per acre

· The litter was applied to a wheat cover crop, and intended for corn production in 2009

· The Nutrient Management Plan was present; however, was incomplete for some of the litter applications

· The Program met with the Certified Consultant who agreed to modify the plan to include litter applications

· The ground was snow covered March 04, but the ground was not frozen and the snow was melting rapidly

· The deadline is February 15

· The Nutrient Handler is certified and said he was not aware of the snow cover restriction and will not apply on snow again

The recommendation of B. Rohrer is that the complaint be dismissed

D. Baker asked for clarification of amount of litter applied. B. Rohrer stated that it was a total of 2 tons; not a total of 6 tons. B. O’Neill asked for clarification of incomplete plan. B. Rohrer explained that the foundation of the plan was there, but the litter application rates and bmps were incomplete.

J. Elliott motioned that the Commission follow the recommendation of the Administrator that the formal complaint dated March 12, 2009 be dismissed.

M. Adkins seconded the motion which passed unanimously.

Review and Act on Formal Complaint (February 13, 2009)

B. Rohrer explained that this complaint goes back to February and is being brought to the table again for another action.

The findings and recommendations are provided according to the regulations governing the process of complaints and violations.

· The February 13 complaint was filed for winter application of commercial nitrogen and phosphorus fertilizer

· On March 09, the Commission approved recommendations to resolve the complaint by a voluntary $200 donation to the penalty fund.

· B. Rohrer hereby requests a modification to the recommendation, based on some additional findings:

· The regulation applies to the individual holding the certification for the nutrient application, not the farmer who called for the application

· The farmer was working under the guidance of a Certified Nutrient Consultant

· The application was not documented in the plan

· The fertilizer company understood that the application was approved by the Certified Nutrient Consultant (this was discovered after a meeting with the company)

· The application date restriction for wheat is under further consideration (discussed at the Technology Subcommittee Meeting and it is doubtful that date will change)

· B. Rohrer met with farmer and visited the sites on March 19; there are reasonable justifications for application

B. Rohrer recommends that the formal complaint be dismissed. ($200 voluntary donation will be dismissed as well). Previous Commission action would be dissolved and replaced with this action.

T. Keen noted that he would like to see a policy where the Program office would be notified in such cases, preventing a lot of subsequent legwork.

C. Solberg pointed out that there was previous discussion about commercial applicators who are mindful of the law, but have some misunderstandings. He said there would be some follow up, perhaps through the Program and Education Subcommittee to have some correspondence with the commercial applicators.

D. Baker motioned that the Commission accept the recommendation of the Administrator to dismiss the formal complaint dated February 13, 2009.

J. Elliott seconded the motion which passed unanimously.

Update on December 22, 2008 Complaint

B. Rohrer was asked to provide the following report:

· The complaint involves parties that are persistent in seeing this complaint resolved

1,700 farrow to finish hog operation with about 3-5 weeks of intervals between land application

Confinement: approximately 780 acres of farmland between Delaware and Maryland available

Certified Nutrient Consultant is assisting the farm in where to apply throughout the winter, along with BMPs on how to apply the liquid manure

Manure storage system was designed in 1960

NRCS met with the farmer and provided some recommendations on adequate storage; defining it as 4 months of storage, or as little as 3 months if there is pasture or hay crop to apply the manure to 

NRCS made recommendations for a tank system

The farm submitted a CAFO Notice of Intent, which requires adequate storage for permit implementation

B. Rohrer plans to meet with the farm within the next month 

The feedback from the Commission that he is requesting is how much time should be allowed before this farmer is forced to make a decision.

B. Vanderwende stated that it is up to the operator to make those decisions and to keep the Commission informed of what the progress is on the facilities.

C. Solberg is interested in the economics here; what are the likely costs to build adequate storage for an operation of this size.

B. Rohrer said it would be approximately $200,000. The Commission adopted some winter application standards which involve application setbacks, ideal fields (cover crop fields or other fields). The question is what happens at the end of the year. He met with the Consultant who is looking at an older nearby operation with an empty tank.

Review and Act on CCA Partnership Award

B. Rohrer and T. Keen are on the Board of the Certified Crop Advisors, and at a recent meeting, the Mid-Atlantic Certified Crop Advisor program has tried to implement an awards program for Consultants or Certified Crop Advisors for several years through a partnership with Delaware. The program has not worked. They may partner and incorporate it into the Environmental Stewardship Award, where it would award one consultant who is also a Certified Crop Advisor for exceptional services to agriculture and just being a good Certified Crop Advisor. The nomination criteria would have to come from a farmer and the cash award and the plaque and all the recognition would be funded through the Certified Crop Advisors Program. They are just looking for a platform or a mechanism or a partner to do this. This would be an opportunity to pat the Consultants and Advisors on the back in helping to get the job done, and to recognize them with a plaque and a $500 cash award. They would then move on to a national competition for a national award. He provided everyone with the nomination criteria, and nominations must take place by July 18. He envisions that the Commission, under the name of one of the full time farmers, would make a nomination. The nomination is provided to the CCA program. He recommends that they recognize this person during Ag Week when they recognize the Environmental Stewards. He recommends that the Commission form a partnership with the Mid-Atlantic Certified Crop Advisors for an awards program, at least for 2009 and look at it again beyond that.

M. Adkins said he thinks it is an excellent idea, especially tying it in with the Environmental Stewardship presentation.

M. Adkins motioned to accept the Administrator’s recommendation to partner with the Mid-Atlantic CCA Program to present an award to an outstanding CCA.

R. Sterling seconded the motion which passed unanimously.

Administrator’s Report: B. Rohrer explained the Administrator’s Report, a copy of which is attached to the original minutes. 

A blank copy of the Commercial Processor’s Annual Report was sent to Allen’s, Mountaire, and Perdue. It is on the agenda for the next meeting for them to report.

Most of the funding within the Contractual, Travel, Supplies, Programs and Education is used. DNREC Watershed Assessment provided an additional $10,000 last month, which will help in transporting some more litter. Nutrient Management Planning is a little light this year, although that program works in cycles. There is extra funding in the Planning line that in the past has been moved to Relocation. Currently, there is $147,000 in relocation applications waiting for approval. He would like to transfer $125,000 from Planning to Relocation to approve some of the outstanding projects. Sender and receiver of litter are identified within an application, making litter readily available for transport upon approval of application. Nutrient analysis, trucking information, mileage, and destination are provided allowing determination of farm-to-farm, farm-to-mushroom, or farm-to-Perdue AgriRecycle. It is important to note that some of the litter may already be at AgriRecycle, but waiting on funding to reach the marketplace. Approximately one-third to one-half of applications awaiting approval are for farm-to-farm transport.  B. Rohrer has met with the Budget Office and discussed the possibility of combining the two programs into one implementation line. However, since the bulk of monies going to planning is coming from Pesticides, it will be difficult to combine them. The Budget Office recommended the transfer of funding within lines depending on demand.

J. Elliott motioned to authorize a transfer $125,000 in funding from the Planning line to the Relocation line.

R. Sterling seconded the motion which passed unanimously. 

Subcommittee Reports:  

T. Keen provided the following summary of the Technology Subcommittee Meeting:

There was lengthy discussion involving the winter application of nitrogen on wheat. A lawn care group representative spoke and the Subcommittee offered for B. Rohrer and B. O’Neill to attend their next meeting to have open discussion. It is doubtful, however, that there will be any changes to existing language. There was also lengthy discussion involving CAFO Nutrient Management Plans, but there was nothing conclusive. 

Public Comments:  

C. Solberg thanked B. Rohrer and staff for the informative Annual Report. B. Rohrer added that the report costs about 71 cents per copy to print, and $1.17 to mail it.

Next Meeting: The next scheduled meeting will be May 12, 2009 at 7:00 p.m. 

Adjournment:
Chairman Vanderwende adjourned the meeting at 8:35 p.m. 
Approved,

B. Vanderwende, Chairman

Delaware Nutrient Management Commission
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